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PREFATORY NOTE 

It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register. For reasons of policy, the identities of 
the parties are not reported in decisions issued under one statute 
which expressly authorizes, but does not require the publication of 
the facts and circumstances of a violation, unless the Secretary in his 
decision has specifically ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 e¢ seq.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seqg.). These statutes are now administered by the War Food 
Administration created by Executive Order No. 9334, April 19, 1943 
(8 F.R. 5423). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of 
each issue. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 
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CONSENT DISMISSAL 


A. D. 868. Jn re Oak Srreer Dairy. AMA Doc. No. D-46-2. 
March 29, 1945. Mr. Leo J. Sandmann, of Louisville, Kentucky, 
for petitioner. Mr. EF. O. Mather for Division of Marketing and 
Marketing Agreements. Vr. Glen J. Gifford, Presiding Officer. De- 
cision by Thomas J. Flavin, Assistant to the War Food Administra- 
tor. 


(A. D. 869) 


In re M. ZIMMERMAN & CoMPANY, a corporation. P&S Doc. No. 1573. Decided 
March 1, 1945. 


Suspension of License—Cease and Desist—Making False Entries in Records 


Where respondent wilfully made false entries in its books and records cover- 
ing the sale of live poultry, its license is suspended for a period of 20 days, 
and respondent is ordered to cease and desist from making false entries 
in its books and records. 


. John J. Toohey and Mr. Gilbert A. Horn for complainant. Mr. Irving L. 
Block and Mr. Sol I, Dvorkin, both of Chicago, Illinois, for respondent. 
Mr. Morris D. Spiegel, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.), instituted on Septem- 
ber 14, 1943, by a complaint of the Food Distribution Administration 
(now the Office of Marketing Services), complainant, against the re- 
spondent, M. Zimmerman & Company, a corporation, licensed to 
buy and sell poultry under the act at Chicago, Illinois. 

In the order of inquiry, as amended, it is alleged that the respond- 
ent, in certain transactions with ten of its customers during the period 
from March 15, 1948, to June 15, 1948, wilfully made false entries 
in its books and records and failed to keep such records, accounts 


and memoranda as fully and correctly disclose all transactions in- 


volved in its business. The respondent filed answers denying the 
violations. 

Several hearings were held in Chicago, Illinois, before Morris D. 
Spiegel, an examiner, on various dates from January 10, 1944, to 
October 13, 1944. Irving L. Block and Sol Dvorkin appeared as 
counsel for the respondent and John J. Toohey and Gilbert A. Horn 
represented the complainant. 

The record and the suggested findings of fact submitted by the 
complainant disclose that the complainant is seriously pressing only 
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those alleged violations by the respondent based upon its transactions 
involving sales of live poultry to Harry Orman, Louis Weller, Abe 
Apple, and Maurice Sharkansky. 

As to these transactions the record shows either a sharp conflict 
of testimony or a widely divergent interpretation of the facts by the 
parties. 

With reference to the Orman and Weller transactions, Harry 
Orman and Louis Weller both denied that they paid any prices for 
the live poultry purchased by them other than that entered on the 
respondent’s records. 

‘With reference to his three transactions, Abe Apple testified that 
he paid the respondent more money for poultry than that noted on 
the invoices introduced as Exhibits 26, 27, and 28. The fact that 
these payments may have been also described as “tips” does not 
alter the material fact that the records of the respondent did not 
disclose the actual prices paid by Abe Apple for the live poultry 
purchased by him. 

The testimony offered by the respondent was in direct contradic- 
tion of Apple’s statements of overpayment. In reviewing the record, 
however, one cannot help but come to the conclusion that Apple made 


payments in excess of the invoice prices because “poultry was hard 
to get at that time.” 


With reference to the six Sharkansky transactions, the record dis- 
closes that Sharkansky failed to admit that he made payments other 
than invoice prices in three transactions (Exhibits 9, 15, and 16) 
but he did testify that he made payments over invoice prices to the 
respondent on the other three transactions. (Exhibits 11, 12, and 
14.) Again in these three transactions, credibility is the primary 
question. The respondent attempted to prove that payments made 
by Sharkansky over and above the amounts indicated by the invoices 
were applications on an obligation due since 1934 to Meyer Zimmer- 
man, who is the president of the respondent. To accept a story to 
the effect that nine years after the incurring of a debt, Sharkansky 
suddenly paid this debt to Meyer Zimmerman on the basis of so 
many cents per pound, multiplied by the number of pounds of live 
poultry purchased from the respondent is to strain one’s credulity. 
Obviously, this defense was conceived to meet the exigencies of the 
situation. 

Attention is directed to complainant’s Exhibit No. 29 which is a 
certified transcript of the record in a case entitled, “United States v. 
Meyer Zimmerman” in the District Court of the Northern District 
of Illinois, Eastern Division, and in which it appears that Meyer 
Zimmerman pleaded guilty to all counts of an information charging 





A. D. 869 M. ZIMMERMAN & COMPANY 


violations of the maximum price regulations of the Office of Price 
Administration. .Counts I and VI of this information allege that 
Meyer Zimmerman received 40¢ per pound for poultry sold by him 
to Louis Weller and Harry Orman, respectively. However, both 
Weller and Orman under oath testified in this proceeding that they 
did not pay this amount and, therefore, the admission by Meyer 
Zimmerman in another proceeding is insufficient to overcome the ex- 
plicit denials of Weller and Orman. This exhibit does corroborate 
the testimony of Abe Apple in that Meyer Zimmerman pleaded 
guilty to Count II of the information, wherein it was alleged that 
he received 40¢ per pound for poultry sold to Abe Apple on March 
27, 1943. This is-one of the transactions about which Abe Apple 
testified to in this proceeding and which transaction is evidenced by 
the invoice in evidence as Exhibit No. 27. 

Both parties submitted findings of fact, conclusions, and order and 
memoranda in support of their respective positions. The examiner’s 
report of the proceeding was served on the parties, and thereafter 
the respondent filed a document with the hearing clerk consenting 
to the suspension of its license for a period of 20 days, as recom- 
mended by the examiner, provided the same became effective as of 
March 3, 1945. The Office of Marketing Services interposed no ob- 
jections to the report of the examiner or to the consent to issuance 
of order on the basis requested by the respondent. 


FINDINGS OF FACT 

1. The respondent, M. Zimmerman & Company, is a corporation, 
and on March 21, 1936, was issued license No. 247, authorizing it to 
engage in the business of buying and selling live poultry in interstate 
commerce at Chicago, Illinois. 

2. Chicago, Illinois, is a city, market, and place duly designated 
by the Acting Secretary of Agriculture, in an order dated January 
23, 1936, effective March 4, 1936, as being subject to the provisions 
of Title V of the Packers and Stockyards Act, 1921, as amended. 

3. On the following dates, the respondent wilfully recorded on 
its books and records the sale of live poultry to Abe Apple at certain 
prices per pound, whereas said poultry was actually sold at other 
and different prices, to wit: 


Date Prices Per Pound Recorded Actual Sale Prices 
1943 On Books and Invoices Per Pound 
Mar. 23 33¢ 36%¢ 
27 33¢ 40¢ 
29 33¢ 40¢ 


4. The complainant failed to prove that on March 29, 1943, 
March 30, 1943, and April 1, 1943, the respondent recorded on its 
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books and records sales of live poultry to Maurice Sharkansky at 
prices other than that recorded on the respondent’s records. 

5. On the following dates, the respondent wilfully recorded on its 
books and records the sale of live poultry to Maurice Sharkansky 
at certain prices per pound, whereas said poultry was actually sold 
at other and different prices, to wit: 


Date Prices Per Pound Recorded Actual Sale Prices 
1943 On Books and Invoices Per Pound 
Mar. 16 33¢ 36%4¢ 
18 30¢ 40¢ 
19 33¢ 364%4¢ 


6. The complainant failed to prove that on March 29, 1948, the 
respondent recorded on its books and records sales of live poultry 
to Louis Weller at prices other than that recorded on the respond- 
ent’s records. 

7. The complainant failed to prove that on April 3, 1948, the 
respondent recorded on its books and records sales of live poultry 
to Harry Orman at prices other than that recorded on respondent’s 
records. 

CONCLUSIONS 

The respondent contends, among other things, that the complain- 
ant failed to prove the interstate character of the violations. This 
contention merits only slight discussion. The act provides that every 
live poultry dealer or handler shall keep such accounts, records and 
memoranda as fully and correctly disclose a// transactions involved 
in its business. Since the respondent is subject to the provisions 
of the act, there was no necessity for proving that these particular 
transactions were interstate in character. The respondent as a li- 
censee is compelled to keep correct records for ald transactions in- 
volving live poultry. 

The respondent also contends that it cannot be held responsible 
for any violations by Meyer Zimmerman. However, section 403 of 
the act in substance provides that the act of any agent, officer, or 
other person acting for a live poultry dealer or handler shall be 
deemed the act of such live poultry dealer or handler. Meyer Zim- 
merman, the chief executive officer of the respondent admitted (Ex- 
hibit No. 29) that he received 40¢ per pound in one Apple transaction, 
whereas the invoice shows the sale at 33¢ per pound. This admis- 
sion, together with the other testimony establishes the liability of 
the respondent for the violation. 

The acts and practices of respondent in wilfully making false 
entries in its books and records and its failure to keep such accounts, 
records and memoranda as fully and correctly disclose all transac- 
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tions involved in its business are in violation of Sections 401 and 402 
of the Packers and Stockyards Act, 1921, as amended (7 U.S.C. 
221, 222). 

These violations were wilfully committed by the respondent in 
furtherance of a premeditated scheme to conceal the actual prices 
charged by it for live poultry and, therefore, merits suspension of 
respondent’s license. 








ORDER 

The respondent shall cease and desist from making false entries 
in its books and records concerning its business transactions, and 
shall keep records correctly disclosing all transactions in its business, 
including the true prices at which it sells live poultry. 

The respondent’s license under the act is suspended for 20 days. 
Copies hereof shall be served upon the respondent by registered mail 
or in person, and upon the Office of Marketing Services. Except as 
to service, this order shall become effective at 12:01 a.m., March 3, 
1945. 













(A. D. 870) 
P&S Doc. No. 1636. 









In re Perry & ALDERSON, INC. Decided March 2, 1945. 






Cease and Desist—Violation of Act—Use of Customers’ Funds—Sales to 
Employees and to Unregistered Dealers—Improper Reporting to Customers 







Respondent, in this disciplinary proceeding, is ordered to cease and desist 
from perpetrating violations of the act by using the funds received for 
customers, permitting its employees to deal in consigned livestock, selling 
consigned livestock to employees and unregistered dealers, and using 

initials in lieu of names of purchasers in reports to consignors. 


John J. Curry for complainant. Mr. Robert H. Perry, of Nashville, Ten- 
nessee, for respondent. Mr. Cleve W. Allen, Examiner. 











Mr. 





Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 






PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seg.). It was instituted by a com- 
plaint filed on July 18, 1944, by the Office of Distribution, now the 
Office of Marketing Services, the complainant, charging the respond- 
ent, Perry & Alderson, Inc., a livestock commission merchant at the 
Union Stock Yards, Nashville, Tennessee, with violations of the 
act and regulations. It was alleged that respondent used its cus- 
tomers’ funds, permitted its employees to deal in cattle consigned 
to it, sold consigned cattle to them and to persons not registered and 
bonded as dealers, and failed to report fully to consignors. 
Respondent filed an answer on August 14, 1944, denying that it 
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engaged in unlawful practices or knowingly violated the act, but not 
requesting oral hearing. It admitted withdrawing funds from its 
shippers’ proceeds account in August 1943, but said that they were 
promptly repaid and that since then the account had always con- 
tained ample funds. It stated that sales to employees were with 
the knowledge of, and mostly at the request of, the shippers, and 
that the unregistered purchasers were not dealers who were required 
to be registered or bonded. It claimed that its reports were not in- 
adequate or misleading, but said that, according to custom, abbrevia- 
tions were used to show the purchasers. 

On October 17, 1944, a hearing was set for October 31 at Nash- 
ville, and Cleve W. Allen of the Atlanta office, Office of the Solicitor, 
was assigned as examiner. At the hearing John J. Curry of the 
Washington office, Office of the Solicitor, appeared for complainant. 
and Robert H. Perry, its president, appeared for respondent. Com- 
plainant introduced respondent’s admission of the facts alleged in 
the complaint, except as to reporting to customers, the report of the 
auditor who made the investigation which preceded the filing of 
the complaint, and letters sent to registrants at Nashville concerning 
the requirements of the act and regulations. : 


After the hearing complainant, in a suggested order filed on 
December 23, 1944, recommended findings similar to the allegations 
of the complaint, and a cease and desist order. In his report, filed 
on January 19, 1945, Examiner Allen made similar recommenda- 
tions. When the time for excepting to the report expired without 
either party having filed exceptions, the record was submitted to this 
office, where this decision has been prepared. 


FINDINGS OF FACT 
1. Respondent is a Tennessee corporation whose address is 1901 


Second Avenue, North, Nashville. At all times material herein it 
engaged and was registered under the act as a market agency and 
dealer at the Union Stock Yards, Nashville, posted as a stockyard 
subject to the act (9 CFR 204.1). All transactions mentioned below 
occurred at this stockyard. 

2. In August 1943 respondent withdrew from its shippers’ ac- 
count and used for itself funds due to shippers as proceeds received 
for the sale of their livestock. 

3. During August 1943 respondent permitted its officers and 
employees to deal in cattle consigned to it for sale on commission. 

4. On 13 different occasions in August 1943, respondent sold cat- 
tle consigned to it for sale on commission by Owen Foster and other 
shippers to “Perry and Alderson, Special” account, in which are 
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recorded the trading transactions of Ben Alderson, respondent’s 
employee, who got 50 percent of the profits in the account. 

5. On 12 different days in August 1943, respondent sold cattle 
consigned by Bob Alexander and others to “Perry and Alderson, 
Special” account, in which are recorded the trading transactions of 
Fred B. Young, respondent’s employee, who got 50 percent of the 
profits in the account. 

6. Respondent’s president, Robert H. Perry, and its secretary- 
treasurer, A. T. Alderson, each got 25 percent of the profits in the 
two accounts mentioned in Findings 4 and 5. 

7. On seven different days in August 1943, respondent sold con- 
signed cattle to R. H. Bryson, its employee, and on August 26, 1943, 
sold one head of consigned cattle to William Head, its employee. 

8. On August 17, 18, and 24, 1943, respondent sold consigned 
cattle to C. C. Donnell, H. H. Bradshaw, and J. lL. Chapman, re- 
spectively, neither of whom ‘was registered or bonded as a dealer 
under the act. 

9 During August 1943, in accounts of sale rendered to shippers 
for whom it sold cattle on commission, respondent used abbreviations 
and initials instead of names to show purchasers. 


CONCLUSIONS 

Respondent’s use of proceeds received as agent for shippers was 
an unreasonable and unfair practice in violation of sections 307 and 
312 of the act and section 201.40 of the regulations thereunder (9 
CFR, Cum. Supp., Part 201). For this, a cease and desist order 
should be issued pursuant to section 310 of the act and section 201.42 
of the regulations. 

Permitting its employees to deal in consigned livestock, and selling 
it to them, as in Findings 3 through 7, were in violation of section 
201.60 of the regulations, for which a cease and desist order should be 
issued. Jn re Weiller & Weiller Company, 3 A.D. 1072 (1944). 

The complaint did not allege that the purchasers mentioned in 
Finding 8 were dealers, and the answer alleged that they were not. 
Although both complainant and the examiner, in their recommenda- 
tions filed after the hearing, referred to these purchasers as specula- 
tors, we have not found on this record that they were dealers required 
to be registered. However, as respondent did not except to a pro- 
posed order that it discontinue selling to unregistered “speculators”, 
and as an order is being issued against respondent on other matters, 
it should direct respondent not to sell consigned livestock to un- 
registered dealers. 

In selling livestock on commission, respondent acted as agent for 
the shipper. In this situation, it is the agent’s duty to report fully 
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to its principal. In its answer, respondent said that it used initials 
in accordance with a custom of the market, and that the shipper could 
ascertain what the initials meant by referring to respondent’s rec- 
ords. The agent’s duty of reporting is not performed if the principal 
is compelled to make inquiry. Section 201.43 of the regulations re- 
quires an account of sale to show “the name of the purchaser.” Re- 
spondent’s use of abbreviations and initials violated this, and was 
an unreasonable practice in violation of section 307 of the act. 
Respondent should be ordered to show the names of purchasers on 
its accounts of sale. 
ORDER 

Respondent shall deposit the gross proceeds received from the sale 
of livestock on commission in a separate bank account designated as 
“Shippers’ Proceeds Account” or some similar identification, and 
shall not withdraw funds therefrom for respondent’s own use, other 
than sums due it from the shippers in connection with the sales 
involved. 

Respondent shall cease and desist from permitting its officers 
or employees to deal in livestock consigned to it for sale on com- 
mission, and from selling such livestock to its officers or employees. 

Respondent shall cease and desist from selling consigned livestock 
to dealers at the stockyard unless such dealers are registered and 
bonded under the act. 

In reporting to shippers for whom it has sold livestock on com- 
mission, respondent shall show the names of purchasers of the live- 
stock on the accounts of sale. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the tenth day after its date. 


(A. D. 871) 


ALBERT HOFMANN & Son v. St. Louis NATIONAL STOCKYARDS COMPANY. P&S 
Doc. No. 1662. Decided March 3, 1945. 


Reparation—Dismissal—Failure to Prove Violation of Act 


Since the complainant failed to prove that the respondent violated the act, 
the reparation complaint is dismissed. 


Mr. Monroe Hofmann, of Osage City, Missouri, for complainant. Mr. Otto 
Moesch, of National Stock Yards, Illinois, for respondent. Mr. John E. 
Donahue, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 
On August 15, 1944, the complainants, Albert Hofmann & Son, 
Osage City, Missouri, filed a complaint against St. Louis National 
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Stockyards Company, National Stock Yards, Illinois, respondent, 
under the Packers and Stockyards Act, 1921, as amended (7 U.S.C. 
1940 ed. 181 et seg.) seeking reparation for the sum of $168.75. The 
complainants alleged that on June 12, 1944, they shipped 15 corn- 
fed cows by rail to the respondent, consigned to Producers Livestock 
Commission Association, and the 15 cows were unloaded from the 
railroad car at 6:30 a.m., on June 13, 1944, but were not delivered 
to the Producers Livestock Commission Association until 12:45 p.m., 
on June 13, 1944, too late for market that day. The cows were held 
over and sold on the following day, June 14, 1944. The complainants 
filed this claim for reparation for the sum of $168.75, being the 
alleged loss due to shrinkage of approximately 90 pounds per head 
for the 15 cows at the price of $12.50 per hundredweight. 

The respondent filed an answer stating that the Missouri Pacific 
Railroad car containing complainants’ 15 cows arrived at the St. 
Louis National Stock Yards at 6:30 a.m., June 13, 1944, as part of 
16 cars LCL (less than carload lot) containing livestock belonging 
to more than 100 different shippers. The answer further stated that 
complainants’ 15 cows were delivered to Producers Livestock Com- 
mission Association by 12:45 p.m., which was not too late for market 
on June 13, 1944, as selling continued until 3:00 p.m. The answer 
also set out Section XIV of respondent’s tariff No. 4, effective Jan- 
uary 15, 1940, which reads as follows: 

“Ample time will be required for the proper handling of detail involved 


in the handling of the Any Quantity shipments, but owner or consignee 
may secure possession of livestock if desired at the unloading chutes.” 


Accordingly, an oral hearing was held in St. Louis, Missouri, on 
November 25, 1944, before John EK. Donahue, an examiner. Monroe 
Hofmann, one of the partners comprising the partnership of Albert 
Hofmann & Son, appeared and testified on behalf of complainants. 
Otto Moesch, Vice President of the St. Louis National Stockyards 
Company, appeared on behalf of the respondent. 

Monroe Hofmann, one of the complainants, testified substantially 
as follows: That there were no scales for weighing livestock at com- 
plainants’ feed lot and the 15 head of cows were not weighed by 
complainants prior to their shipment to the stockyards but were 
weighed by respondent after the cows arrived at the stockyards; 
that the 15 cows were fed and watered at 8:00 a.m., on June 12, 
1944, and were driven on foot to the railroad loading platform, a 
distance of about 3 blocks, at approximately 10:00 a.m.; that the 
15 cows were loaded into the railroad cars at about 2:00 p.m. that 
same afternoon. The evidence indicates that the railroad car con- 
taining complainants’ 15 cows arrived at the stockyards at about 
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6:30 a.m., on June 13, 1944, together with 8 other cars containing 
LCL shipments of livestock, and was unloaded by 7:20 a.m. The 9 
cars contained 375 head of live stock (exclusive of hogs) belonging 
to 89 different shippers. C. H. Moore, an employee of Producers 
Livestock Commission Association, a witness for complainants, testi- 
fied that he was not present at the time the 15 cows were received but 
that the salesman who sold the cows told the witness that the market 
was practically over by noon and he was not able to sell complain- 
ants’ cows at what he thought was the market price on that day, 
that they were naturally gaunt for lack of feed or water, and even 
though they could have been sold at the market price on the partic- 
ular day, they would not have had sufficient time in which to take 
the proper “fill” of water and feed. 

Monroe Hofmann further testified that his claim of a 90-pound 
per head loss of weight for the 15 head of cows was largely based 
on the weight of 2 head of cows which complainants shipped to the 
respondent on May 23, 1944, three weeks previous to the shipment in 
question. The two cows shipped on May 23 were sold in one draft 
at a total weight of 2,160 pounds, or an average of 1,080 pounds per 
head. The 2 head of cows were not weighed by complainants prior 
to shipment but were weighed by respondent after they reached the 


stockyards. The 15 cows in question were sold in two lots of 5 and 
10 head, respectively. The five cows weighed 5,780 pounds, or an 
average of 1,156 pounds per head, and the 10 cows weighed 9,740 
pounds, or an average of 974 pounds per head. 


FINDINGS OF FACT 

1. The complainants, Albert Hofinann & Son, compose a part- 
nership whose address is Osage City. Missouri. 

2. The respondent, St. Louis National Stockyards Company, Na- 
tional Stock Yards, Illinois, is a posted stockyard under the act 
(9 CFR 204.1). 

3. On June 12, 1944, complainants shipped 15 head of cows to 
respondent consigned to Producers Livestock Commission Associa- 
tion. 

4. The 15 head of cows were received by respondent at 6:30 a.m.. 
on June 13, 1944, but were not delivered to the consignee, Producers 
Livestock Commission Association, until 12:45 p.m., the same day. 

5. The 15 head of cows were sold by Producers Livestock Com- 
mission Association on July 14, 1944, in two lots of 5 and 10 head, 
respectively, at a total weight of 15,520 pounds. 

6. The complaint was filed on August 15, 1944, which was within 
90 days after the alleged cause of action accrued. 
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SIOUX CITY STOCK YARDS COMPANY 


CONCLUSIONS 


Although several hours elapsed between the time complainants’ 15 
cows were unloaded from the railroad car and the time they were 
delivered by respondent to the Producers Livestock Commission As- 
sociation, still, under the circumstances, this does not appear to have 
been an unreasonable delay in delivery. Complainants’ 15 cows ar- 
rived at the stockyards together with 8 other railroad cars contain- 
ing 375 head of livestock belonging to 89 different shippers. Natural- 
ly, considerable time was required to properly sort 375 head of 
livestock. The record discloses that the cattle market at the St. 
Louis National Stockyards remained open for several hours on June 
13, 1944, after complainants’ 15 cows had been delivered to the 
Producers Livestock Commission Association by respondent. How- 
ever, after the 15 cows had been delivered to the Producers Livestock 
Commission Association, that company decided to hold the cattle 
over for sale on the following day. 

The burden of proof rests upon the complainants in this proceed 
ing. A careful examination of the testimony adduced at the hear- 
ing demonstrates that complainants failed to prove that the re- 
spondent has violated any of the provisions of the Packers and 
Stockyards Act in the care and handling of complainants’ livestock. 
The respondent is not, therefore, under obligation to make repara- 
tion. 

ORDER 

The complaint against the respondent is hereby dismissed. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and except as to service, this order shall become effec- 
tive 15 days after its date. 


(A. D. 872) 


In the Matter of Stioux City Stock YARDS CoMPANy. P&S Doc. No. 425. De- 
cided March 6, 1945. 


Order of Modification—Reduction of Rates and Charges 


Since an analysis of the prescribed rates and charges made by respondent, 
an operator of a stockyard, demonstrates that after adjusting the operat- 
ing expenses, the respondent earned, before payment of Federal and State 
income taxes, approximately 17.8 percent on the rate basis, it is concluded 
that the rates and charges for services prescribed in the order of modi- 
fication of November 27, 1942, are unreasonable and should be reduced 
in accordance with the tariff prescribed in this order. 


Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 


trator. 
ORDER OF MODIFICATION 


Pursuant to the provisions of the Packers and Stockyards Act, 
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1921, as amended (7 U.S.C. 1940 ed. 181-231), the Secretary of Agri- 
culture on December 13, 1934, issued an order prescribing reason- 
able rates and charges for stockyard services rendered by the re- 
spondent. 

On August 15, 1935, and November 6, 1937, pursuant to petitions 
for temporary modifications filed on July 31, 1935, and October 28, 
1937, respectively, by the respondent, the Secretary issued orders 
modifying the rates and charges prescribed in the order of December 
13, 1934. 

On November 27, 1942, the Secretary issued an order further 
modifying the rates and charges prescribed in the order of December 
13, 1934, as modified by the orders of August 15, 1935, and November 
6, 1937. The rates prescribed by the order of November 27, 1942, 
have continued in effect to the present time. 

In its petitions for modifications filed on July 31, 1935, and 
October 28, 1937, the respondent agreed that the Secretary could, 
without further hearing, order reductions of respondent’s rates 
and charges for services rendered by respondent at its stockyard, 
from time to time, whenever the Secretary found, after such in- 
vestigation as was deemed proper in the circumstances, that such 
reductions were warranted, with the understanding, however, that 
no reduction would be made below the rates and charges fixed by the 
order of December 13, 1934, without respondent’s consent, except 
after hearing, pursuant to the Packers and Stockyards Act, 1921, as 
amended. The respondent further agreed to submit not later than 
the 10th day of each month an itemized statement of revenues and 
expenses of the preceding month, including details as to the volume 
of livestock receipts handled and quantity of feed and bedding sold, 
and agreed to notify the Secretary of any change or changes in the 
scale of wages and salaries paid to respondent’s employees and 
officials. ‘ 

An analysis of the monthly reports filed by the respondent cover- 
ing its operations for the fiscal year ending October 31, 1944, demon- 
strates that after adjusting the operating expenses in the manner 
followed in the order of December 13, 1934, the respondent earned, 
before payment of Federal and State income taxes, $659,250.40, 
which is approximately 17.8 percent on the rate base found in said 
order of December 13, 1934. 

It is concluded, therefore, that the rates and charges for services 
prescribed in the order of modification of November 27, 1942, are 
unreasonable and should be reduced. 


ORDER 
Within 10 days from the date of this decision, the respondent 
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shall file and publish pursuant to the act and the regulations there- 
under, a tariff showing the following rates and charges for stock- 
yard services it furnishes to become effective 20 days from the date 
of this decision and to continue in effect until further order: 


YARDAGE 
Sheep & Horses 


Cattle Calves Hogs Goats & Mules 


Received by vehicle or on foot--._-- 36¢ 21¢ 12¢ 10¢ 40¢ 
Reonived by veil ...<.s..-2.5-...~ 28¢ 18¢ 10¢ q¢ 35¢ 
Resold or reweighed for purposes ; 

OPES ot eee seen sds 18¢ 10¢ 6¢ 4¢ 
Shipments direct to packers.__.---- 14¢ 9¢ 5¢ 3%¢ 


FEED AND BEDDING 
Prairie Hay_...Current market price, f.o.b. See plus 50¢ per cwt. 


Aelia. occas. = . “ “ “ 50¢ “ “ 
Corn --------- 2 . s _ = “ 40¢ “ bu. 
a < % “ “ “ “ 25¢ “ “ 
Bedding 

(hay or straw) “ ” o “ “ “« 35¢ “ bale 


The charges made for the above by respondent shall be divisible by 5 and 
respondent shall amend said charges when the margin between the cost 
and sale price of feed and bedding varies $.05 from the margin as specified 
above. 


Copies of this order shall be served upon the respondent by reg- 
istered mail or in person and upon the Office of Marketing Services. 


(A. D. 873) 


In re GRISSIM COMMISSION CoMPANY. P&S Doc. No. 1640. Decided March 6, 
1945. 


Cease and Desist—Violation of Act—Sales to Employees—Improper Reporting 
to Customers—Destruction of Records—Recommended Order 
Unsupported by Findings and Conclusions Not Issued 


Respondent’s permitting his employees to deal in consigned livestock, selling 
consigned livestock to employees, using initials in lieu of names of pur- 
chasers in reports to consignors, and destruction of records without re- 
quired consent, constituting violations of the act and regulations there- 
under, it is ordered that respondent cease and desist from perpetrating 
such violations, but a recommended cease and desist order concerning 
sales to unregistered dealers is not issued as the allegations and the 
recommended findings and conclusions do not support it. 


Mr. John J. Curry for complainant. Mr. William H. Grissim, Jr., of Nashville, 
Tennessee, for respondent. Mr. Cleve W. Allen, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 e¢ seqg.). It was instituted by a com- 
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plaint filed on July 12, 1944, by the Office of Distribution, now the 
Office of Marketing Services, the complainant, charging the re- 
spondent, William H. Grissim, III, doing business as Grissim Com- 
mission Company, a livestock commission merchant at the Union 
Stock Yards, Nashville, Tennessee, with violations of the act and 
regulations. It was alleged that respondent permitted his employees 
to buy cattle consigned to respondent, sold consigned cattle to his 
employees, used initials instead of names of purchasers on accounts 
of sale, and destroyed buyer’s bills and copies of scale tickets. In an 
answer filed on August 10, 1944, respondent stated that cattle were 
. sold to employees at the shippers’ request at higher prices than had 
been paid on that day, that initials used for names had no bearing 
on the transactions, and that the records inadvertently destroyed 
could be duplicated from existing available records. 

On October 17, 1944, a hearing was set for October 31 at Nash- 
ville, and Cleve W. Allen of the Atlanta office, Office of the Solici- 
tor, was assigned as examiner. After a postponement of one day at 
the respondent’s request, the hearing was held on November 1, 1944. 
John J. Curry of the Washington office, Office of the Solicitor, ap- 
peared as attorney for complainant, and William H. Grissim, Jr., 
of Nashville, appeared as attorney in fact for respondent. Com- 
plainant introduced respondent’s admission of the facts alleged in 
the complaint, the report of the auditor who made the investigation 
which preceded the filing of the complaint, and letters sent to reg- 
istrants at Nashville concerning the requirements of the act and 
regulations. Mr. Grissim stated that respondent looks to commis- 
sions, not trading, for profit, and has no trading account, but that 
some of the employees buy for themselves in the country. 

After the hearing complainant filed a suggested order on Decem- 
ber 23, 1944, recommending findings similar to the allegations of 
the complaint, and a cease and desist order. The examiner’s report, 
filed on January 19, 1945, proposed findings, conclusions, and an 
order similar to those suggested by complainant. After the time for 
excepting to the report expired without either party having excepted, 
the record was submitted to this office, where this decision has been 
prepared. 

FINDINGS OF FACT 

1. Respondent is William H. Grissim, III, an individual doing 
business at Nashville, Tennessee, as Grissim Commission Company. 
At all times material herein he was registered as a market agency 
and dealer at the Union Stock Yards, Nashville, posted as a stock- 
yard subject to the act (9 CFR 204.1). At the time of the hearing 
he was serving in the armed forces of the United States, and his 
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business was being managed by William H. Grissim, Jr., his father. 

2. In August and September 1943 respondent permitted M. L. 
Griffin, Joe Tullos, Charles Brazil, and J. C. Johnson, salesmen em- 
ployed by respondent, to purchase cattle consigned to respondent 
for sale on commission by D. B. Dickerson and others. 

3. During February and August 1943 respondent sold 67 cattle, 
consigned to him for sale on commission by Bellen & Peters and 
others, to “B & G Trading” account, in which are recorded the trad- 
ing transactions of respondent and two emplovees. J. C. Johnson and 
Charles Brazil, the profits of the account being shared by the three. 

4. From January 1 to September 30, 1948, respondent used “G”, 
“GC”, “M”, and other initials and designations in lieu of the names 
of purchasers on accounts of sale rendered to shippers for whom 
he had sold livestock on commission. 

5. Respondent destroyed buyers’ bills and copies of scale tickets 
in connection with transactions prior to September 1943, without 
consent in writing. 

CONCLUSIONS 

Permitting his employees to deal in consigned livestock, and sell- 
ing it to them, as in Findings 2 and 3, violated section 201.60 of the 
regulations (9 CFR, Cum. Supp.. Part 201. as amended by 10 F.R. 
1471), for which a cease and desist order should be issued. /n re 
Weiller & Weiller Company, 3 A.D. 1072 (1944). 

In selling livestock on commission, respondent acted as agent for 
the shipper. In this situation, it is the agent’s duty to report fully 
to his principal. As one item of a full report, section 201.43 of the 
regulations requires an account of sale to show “the name of the 
purchaser.” Respondent’s use of initials and designations, as in Find- 
ing 4, violated this, and was an unreasonable practice in violation of 
section 307 of the act. He should be ordered to show the names of 
purchasers on accounts of sale. 

The allegations, admissions, and recommendations concerning the 
destruction of records, as in Finding 5, are not entirely clear, but 
we suppose they refer to a violation of section 201.50 of the regula- 
tions, which requires that a registrant obtain written permission from 
the. War Food Administration before destroving records. Respond- 
ent should be ordered to comply with this section before disposing 
of his records. 

The complaint did not charge respondent with selling consigned 
livestock to unregistered dealers. The findings and conclusions sug- 
gested by complainant and proposed by the examiner did not men- 
tion that respondent had done so. The transcript of the hearing 
contains a statement that the employees to whom respondent sold 





160 PACKERS AND STOCKYARDS ACT, 1921 A. D. 874 


consigned livestock were not registered, but we have already con- 
cluded that he should be ordered not to sell consigned livestock to 
these employees. Under these circumstances, we are not following 
the recommendation that he be ordered to cease and desist from 
selling to unregistered “speculators”, although such an order might 
be authorized by respondent’s failure to except to the proposal of it 
in the examiner’s report. 


ORDER 
Respondent shall cease and desist from: 
1. Permitting his employees to deal in livestock consigned to him 
- for sale on commission; 

2. Selling consigned livestock to his employees; and 

3. Destroying or disposing of records concerning transactions in 
his business without obtaining the written permission required by 
the then applicable regulations under the act. 

In reporting to shippers for whom he had sold livestock on com- 
mission, respondent shall show the names of purchasers of the live- 
stock on the accounts of sale. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the tenth day after this date. 


(A. D. 874) 


In re NASHVILLE LIVESTOCK COMMISSION COMPANY, INC. P&S Doc. No. 1645. 
Decided March 6, 1945. 


Cease and Desist—Violation of Act—Sales to Employees and to Unregistered 
Dealers—Improper Reporting to Customers—Inaccurate Records 


Respondent’s permitting its employees to deal in consigned livestock, selling 
consigned livestock to its employees and to unregistered dealers, failing to 
report to consignors the names of purchasers of the livestock, its having a 
pecuniary interest in the purchaser, and incorrectly charging expense 
items in its records, constituting violations of the act, it is ordered that 
respondent cease and desist from perpetrating such violations. 


Mr. John J. Curry for complainant. Mr. John M. Seabolt, of Nashville, Ten- 
nessee, for respondent. Mr. Cleve W. Allen, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.). It was instituted by a com- 
plaint filed on August 21, 1944, by the Office of Distribution, now 
the Office of Marketing Services, the complainant, charging the re- 
spondent, Nashville Livestock Commission Company, Inc., a live- 
stock commission merchant at the Union Stock Yards, Nashville, 
Tennessee, with violations of the act and regulations. It was al- 
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leged that respondent permitted its employees to deal in livestock 
consigned to it, sold consigned livestock to them and to persons not 
registered and bonded as dealers, failed to report fully to consignors, 
and failed to keep correct records. 

Respondent answered on September 12, 1944, expressing surprise 
at receiving charges of violations, and explaining some of the facts 
alleged. It said that after reading the regulations it could see that 
some of its transactions were not in accordance with them, but that 
there would be no such transactions in the future. It did not request 
an oral hearing, and expressed the hope that its explanation was 
sufficient and that no hearing would be held. 

On October 17, 1944, a hearing was set for October 31 at Nash- 
ville, and Cleve W. Allen of the Atlanta office, Office of the Solicitor, 
was assigned as examiner. At the hearing John J. Curry of the 
Washington office, Office of the Solicitor, appeared for complainant, 
and John M. Seabolt, its president, appeared for respondent. Com- 
plainant introduced respondent’s admission of most of the facts al- 
leged in the complaint, the audit complainant made before filing the 
complaint, and letters sent to registrants in Nashville concerning 
the requirements of the act and regulations. Mr. Seabolt stated that 
livestock was sold to employees only after all efforts to sell elsewhere 
had failed. He said that the owner of the calf mentioned below in 
Finding 4 was a neighbor of Townsend and was present and sold 
it to Townsend because no one else wanted it. He said that Town- 
send, now employed by another firm, bought some livestock, but was 
not registered as a dealer. 

After the hearing complainant filed a suggested order on Decem- 
ber 23, 1944, recommending findings similar in general to the al- 
legations of the complaint, and a cease and desist order. In his re- 
port, filed on January 19, 1945. Examiner Allen made similar recom- 
mendations. When the time for excepting to the report expired 
without any exceptions having been filed, the record was submitted 
to this office, where this decision has been prepared. 


FINDINGS OF FACT 

1. At all times material herein, respondent engaged and was 
registered under the act as a market agency at the Union Stock 
Yards, Nashville, posted as a stockyard subject to the act (9 CFR 
204.1). 

2. During August and September 1943 respondent allowed its 
employees to deal in livestock consigned to it for sale on commission. 

3. On 11 occasions in August 1943 respondent sold to its em- 
ployees livestock consigned to it for sale on commission by Guy 
Walker and others. 
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4. On August 2, 1943, respondent sold a calf, consigned to it for 
sale on commission, to M. N. Townsend, its employee who was not 
registered as a dealer, for $5. On the following day Townsend resold 
the calf for $5.60. 

5. On August 9 and 11, 1943, respondent sold consigned livestock 
to Townsend, who thereafter resold the livestock at a profit. 

6. Respondent shared in the profits mentioned in Findings 4 and 5, 

7. On August 11 and 18, 1943, respondent sold livestock con- 
signed to it for sale by W. B. Townsend and J. H. Baker, respective- 
ly, to J. D. Bolling, its employee who was not registered as a dealer. 
_ Respondent shared in the profits Bolling realized on resales of the 
livestock, but did not disclose to its principals its pecuniary interest 
in Bolling’s business. 

8. On August 9, 1942, and on 13 different occasions in August 
1943, in accounts of sale rendered to J. D. Bolling and other con- 
signors for whom it had sold livestock on commission, respondent 
failed to show the names of the purchasers. 

9. From March to August 1943 respondent improperly charged 
printing supplies and bond expenses amounting to $126.75 to its 
yardage, feed, and insurance accounts. 


CONCLUSIONS 

Permitting its employees to deal in consigned livestock, and sell- 
ing it to them, as in Findings 2 through 7, violated section 201.60 
of the regulations under the act (9 CFR, Cum. Supp., Part 201, as 
amended by 10 F.R. 1471). Jn re Weiller & Weiller Company, 3 
A.D. 1072 (1944). Although section 201.59 of the regulations al- 
lows a market agency to sell consignments to itself under specified 
conditions, section 201.60 seems to prevent selling to an employee 
even if the consignor is present and requests it, the situation de- 
scribed by Mr. Seabolt in one transaction here. 

It is not entirely clear, but appears probable from the record, 
that M. N. Townsend and J. D. Bolling engaged in trading at the 
stockyard for themselves to such an extent as to require them to 
register and be bonded as dealers under the act. Selling consigned 
livestock to dealers not registered and bonded, as respondent appears 
to have done in Findings 4, 5, and 7, deprives consignors of pro- 
tection which the act contemplates they should have, and is an 
unfair and discriminatory practice in violation of sections 307 and 
312 of the act. 

Failure to report to consignors on accounts of sale the names of 
purchasers of the livestock, as in Finding 8, and that respondent 
had a pecuniary interest in the purchaser, as in Finding 7, violated 
sections 201.43 and 201.47 of the regulations, 
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The inaccurate record mentioned in Finding 9 did not meet the 
requirements of section 401 of the act. 

Respondent should be ordered to discontinue its violations, and to 
keep accurate records. 

ORDER 

Respondent shall cease and desist from: 

1. Permitting its employees to deal in livestock consigned to it 
for sale on commission at the stockyard; 

2. Selling consigned livestock to its employees: 

3. Selling consigned livestock to dealers at the stockyard who 
are not registered and bonded under the act: and 

4. Failing to report fully to consignors for whom it has sold 
livestock, including showing on the accounts of sale the true names 
of purchasers of the livestock, and any pecuniary interest respondent 
may have in any purchaser. 

Respondent shall keep records correctly showing all transactions 
involved in its business. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the tenth day after this date. 


(A. D. 875) 


In re A. Fevpstein & Company, Inc. P&S Doc. No. 1572. Decided March 9, 
1945. 


Suspension of License—Cease and Desist—Making False Entries in Records 


Where respondent admitted making false entries in its books and failing to 
keep books, records and memoranda disclosing all transactions involved 
in its business and agreed to accept a suspension of its license, the re- 
spondent’s license is suspended for a period of 15 days, and respondent 
is ordered to cease and desist from failing to maintain proper and ade- 
quate records and making false entries. 


Mr. John J. Toohey for complainant. Mr. Maurice Lavine, of Chicago, Illinois, 
for respondent. Mr. Morris D. Spiegel, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 e¢ seg.), instituted on 
September 3, 1943, by a complaint of the Food Distribution Ad- 
ministration (now the Office of Marketing Services), complainant, 
against the respondent, A. Feldstein & Company, Inc., a corpora- 
tion, licensed to buy and sell poultry under the act at Chicago, 
Illinois. 

In the order of inquiry it is alleged that the respondent, in cer 
tain transactions with its customers during 1943, wilfully made 
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false entries in its books and records and failed to keep such ac- 
counts, records, and memoranda as fully and correctly disclosed all 
transactions involved in its business, the precise nature of which 
charges are hereinafter set out in the findings of fact herein. 

In due course, the respondent, after filing an answer in the pro- 
ceeding, entered into an agreement with the Office of Marketing 
Services whereby it admitted the facts stated in the specifications 
of the order of inquiry and agreed to accept a suspension of its license 
for a period of 15 days, such suspension to become effective as of 
March 10, 1945. The Office of Marketing Services, on its part, 
_ agreed to recommend the adoption of such a suspension. 


FINDINGS OF FACT 

1. The respondent, A. Feldstein & Company, Inc., 936 West Ful- 
ton Market, Chicago, Illinois, on March 9, 1936, was issued License 
No. 224, authorizing it to engage in the business of buying and 
selling live poultry in interstate commerce at Chicago, Illinois. 

2. Chicago, Illinois, is a city, market, and place duly designated 
by the Acting Secretary of Agriculture, in an order dated January 
23, 1936, effective March 4, 1936, as being subject to the provisions 
of Title V of the act. 

3. The respondent, while operating as a licensee at the afore- 
said market, recorded on its books and records sale prices of live 
poultry sold which were false and incorrect in that: 

(a) On or about March 23, 1943, the respondent entered on its 
records a sale of 541 pounds of live poultry (fryers) to Isadore 
Kaplan, Chicago, Illinois, at 30 cents per pound ($162.30), whereas, 
said live poultry had been sold at 34 cents per pound ($183.94). 

(b) At divers times during 1943, the respondent entered on its 
records sales of live poultry at prices which were less than the true 
and correct prices at which the poultry was sold. 

4. The respondent, while operating as a licensee at the aforesaid 
market, failed to keep such accounts, records, and memoranda as 
fully and correctly disclosed all transactions involved in its business 
in connection with the matters set forth in paragraph 3 hereof. 


CONCLUSIONS 

The acts and practices of the respondent in making false entries 
in its books and records and its failure to keep such accounts, records. 
and memoranda as fully and correctly disclosed all transactions in- 
volved in its business are in violation of Sections 401 and 402 of the 
act. The nature of the violations and the fact that they were repeated 
at various times during the calendar year 1943 warrant the applica- 
tion of disciplinary action and the issuance of a cease and desist 
order against the respondent. 
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ORDER 

The respondent’s license under the act is suspended for a period 
of 15 days. 

The respondent shall cease and desist from making false entries 
in its books and records concerning its business transactions, and 
shall keep records correctly disclosing all transactions in its business, 
including the true prices at which it sells live poultry. 

Copies hereof shall be served upon the respondent at 936 West 
Fulton Market, Chicago, Illinois, by registered mail or in person, 
and upon the Office of Marketing Services. Except as to service. 
this order shall become effective at 12:01 a.m., March 10, 1945. 






(A. D. 876) 


In re THE PeorRIA Union Stock YARDS ComMPANy. P&S Doc. No. 5. Decided 
March 14, 1945. 


Rates and Charges—Temporary Rate Increases 


Temporary increases in prescribed rates, requested by the operator of a stock- 
yard, recommended by the Office of Marketing Services, and not opposed 
by the Office of Price Administration, granted. 


Mr. John 8. Griffin for complainant. Mr. C. B. Heinemann, Jr., of Washington, 
D. C., for respondent. Mr. T. Vincent Griffith, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
SUPPLEMENTAL ORDER 

This is a rate proceeding under the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 e¢ seg.), in which rates were prescribed by the 
Secretary of Agriculture on June 30, 1924, for the respondent, The 
Peoria Union Stock Yards Company, operator of the Union Stock 
Yards, Peoria, Illinois, a stockyard posted as subject to the act (9 
CFR 204.1). By an order dated November 8, 1926, the United States 
District Court for the Southern District of Illinois modified one of 
the prescribed rates. On July 1, 1927, respondent filed a tariff 
which was accepted as a further modification of the original order. 
On June 2, 1938, some of the yardage charges were increased by an 
order of the Secretary. As thus modified, the rates prescribed by the 
1924 order are now effective as the maximum charges which re- 
spondent is authorized to assess for the respective charges mentioned. 

On November 18, 1944, respondent, by its attorney, C. B. Heine- 
mann, Jr., Washington, D. C., filed a petition requesting that it be 
allowed to increase its yardage charges on, and assess charges for re- 
weighing, hogs, cattle, calves, and sheep, and to charge margins above 
the actual cost of feed. A copy of the petition was served on John 
S. Griffin, Office of the Solicitor, as attorney for the Office of Distri- 
bution, predecessor of the Office of Marketing Services. That Office 
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had a notice of the petition published in the Federal Register on 
November 25, 1944 (9 F.R. 14041), stating that interested persons 
desiring to be heard on the matter should notify the Hearing Clerk 
within 15 days. No response to this notice was filed, and on January 
6, 1945, T. Vincent Griffith, Office of the Solicitor, was assigned as 
examiner. 
On January 21, 1945, a memorandum was filed for the Price Ad- 
ministrator and on behalf of the Economic Stabilization Director 
by Harry R. Booth, Utilities Counsel, Office of Price Administra- 
tion. It expressed objection to more than a small part of the yardage 
increases requested, but none to the requested reweighing and feed 
‘margin charges. Respondent replied to the memorandum on Febru- 
ary 5, taking issue with some of the figures used in it, and the con- 
clusions drawn from them. However, expressing a desire for quick 
action, respondent filed an amendment to its petition on February 
27, reducing the requested yardage increases so that its contemplated 
income under the proposed rates would be so reduced as to meet the 
objections of the Office of Price Administration. It agreed to file cer- 
tain monthly reports during the period the requested rates would be 
in effect. In a letter to the Solicitor filed on March 9, the Office of 
Price Administration stated that it did not desire to file anything 
further, and was agreeable to a disposal of the matter on the present 
record, but asked that it be furnished copies of any reports that 
might be required. On the same day the Office of Marketing Services 
tiled its recommendation that the amended increases requested be 
granted for a trial period of four months, provided respondent filed 
the monthly reports mentioned. Thereafter, on March 12, without 
any action or recommendation of the examiner, the record was sub- 
mitted to this office, where this order has been prepared. 
The authorized, presently effective, and proposed charges involved 
are as follows: 
Maximum 
Now Presently Originally Now 
Service Item Authorized Effective Proposed Proposed 
Yardage Hogs (per head) $ .11 $ .11 $ 13 $ 12 
Cattle ( ) 29 29 30 30 
Calves ( , ) At AT 20 
Sheep ( i ) d .08 -10 


Reweighed Hogs ( -- .065 

at request Cattle ( 15 

of owner Calves ( 10 
Sheep ( .05 


Feed Hay (per cwt. ) . .40 
Margin Corn (per bu. ) ; .30 
Oats ( $ ) ; .20 
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It should be noted that the prior orders in this proceeding were 
issued before August 10, 1939, when a maximum charge could be pre- 
scribed. Any amount not exceeding the prescribed maximum was 
then legal in a filed tariff. But now what we are authorized to pre- 
scribe is both the maximum and minimum. Accordingly, respondent 
may choose to charge less than the maximum heretofore prescribed, 
as the above table shows it has done in the case of the feed margin, 
but it will not be free to charge less or more than we now prescribe. 
After the period for which we are now fixing rates, however, the 
maximum rates of the prior orders will again be in effect, and tariffs 
providing charges less than the maxima will again be authorized. 

Pursuant to the recommendation of the Office of Marketing Serv- 
ices, respondent is ordered to publish and file, on or before March 22, 
1945, in accordance with the act and the regulations thereunder, such 
amendments to its tariff now on file as will make the tariff contain 
the charges set out in the column headed “Now Proposed” in the 
above table. Such amendments shall be effective for the months of 
April, May, June, and July, 1945, after which time they shall be of 
no further effect, and they shall specitically so provide. After July 
1945, the legally prescribed rates now existing shall again be in effect 
as if this order had not been issued. For the months of April, May, 
June, and July, 1945, respondent shall file with the Packers and 
Stockyards Division, Livestock and Meats Branch, Office of Mar- 
keting Services, monthly statements showing its revenues, expenses, 
and receipts of livestock by species, and shall send copies of such 
statements to the Utilities Counsel, Office of Price Administration. 

Copies hereof shall be served on respondent, the Office of Market- 
ing Services, and the Office of Price Administration, or their counsel 
of record. 


(A. BD. 877) 


In re LivestocK PropuUcERS ASSOCIATION. P&S Doc. No. 1668. Decided March 
21, 1945. 


Cease and Desist—Reports to Customers—Dealing by Employees— 
Overcharging Customers 


The respondent, a livestock commission merchant, is ordered to cease and de- 
sist from committing violations of the act by failing to report the names 
of sellers to customers for whom it bought livestock on commission, fail- 
ing to notify the seller and purchaser when it acts as agent of both, per- 
mitting an employee to purchase consigned livestock, and charging its 
customers higher prices than it paid out for them. 


Cease and Desist—Authority to Stipulate as to Order 


Although complainant is unauthorized to stipulate what order will issue, its 
purported stipulation is considered a recommendation of a cease and 
desist order, and such is issued in this proceeding. 
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Mr. William J. Foster for complainant. Mr. Ralph Ghent, of Montgomery, 
Alabama, for respondent. Mr. Todd Smith, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 e¢ seq.), instituted by a complaint 
filed on October 11, 1944, by the Office of Distribution, now the Office 
of Marketing Services, the complainant. The respondent, Livestock 
Producers Association, a livestock commission merchant at the Union 
Stock Yards, Montgomery, Alabama, was charged with failing to 

‘report fully to its customers, allowing an employee to deal in con- 
signed livestock, and collecting more from purchasers than it had 
paid for livestock bought for them. After an extension of the time 
allowed for answering, respondent did not admit or deny any of 
the charges against it, but on November 27, 1944, filed a request for 
oral hearing. 

On December 20, 1944, a hearing was set for January 9, 1945, at 
Montgomery, and Todd Smith of the Montgomery office, Office of 
the Solicitor, was assigned as examiner. At the request of the par- 
ties, he continued the hearing to January 30. The record does not 
show what happened to the January 30 setting. We think it would 
be preferable for the record to show definitely whether a scheduled 
hearing was held, rather than leave it to conjecture. We assume 
that a hearing was not held because on February 14 a stipulation, 
dated February 9, 1945, was filed under section 202.5(b) of the rules 
of practice (9 CFR, Cum. Supp. and 1948 Supp., Part 202), which 
stipulation would not have been authorized by that section if a hear- 
ing had been held. This document was signed by respondent, by 
Ralph Ghent, Montgomery, its attorney, and by William J. Foster 
of the Montgomery office, Office of the Solicitor, as attorney for the 
“Department of Agriculture.” It contained a detailed admission of 
the facts alleged, and a stipulation that the Secretary of Agriculture 
would enter a cease and desist order. Without further recommenda- 
tions or proposals, the record was submitted to this office, where this 
decision has been prepared, 


FINDINGS OF FACT 
1. Respondent is an Alabama corporation which, at all times 
material herein, engaged and was registered under the act as a mar- 
ket agency at the Union Stock Yards, Montgomery, a stockyard 
posted as subject to the act (9 CFR 204.1). 
2. On January 19, March 22, April 1, and April 10, 1944, in 
reporting to customers for whom it had bought livestock on commis- 
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sion at the stockyard, respondent did not show the names of the 
sellers on the accounts of purchase. 

3. On January 4 and 6, and April 3 and 4, 1944, respondent 
used livestock consigned to it for sale on commission to fill orders 
to purchase on commission for S. W. Minton and L. J. Powell, but 
did not disclose such facts to either the purchasers or the sellers. 

4. On March 23 and April 6, 1944, respondent permitted its em- 
ployee, W. H. Wilkerson, to purchase swine consigned to it for sale 
ol. commission. 

5. On January 13, February 19, March 6, March 25, April 1, and 
April 21, 1944, respondent purchased livestock on commission for 
W. R. McQueen, Wilson Coker, Dick Janes, B. S. Cook, W. C. Strip- 
ling, and T. L. Hull, but charged the buyers higher prices than it 
paid for the livestock for them, thus getting profits on the transac- 
tions in addition to its lawful commissions. 


CONCLUSIONS 

In selling or buying livestock on commission, respondent acted as 
the agent for the seller or purchaser. In this situation, it is the 
ugent’s duty to report fully to its principals. As one item of a full 
report, section 201.44 of the regulations under the act (9 CFR, Cum. 
Supp., Part 201, as amended by 10 F.R. 1471) requires a registrant 
purchasing livestock on commission to show the name of the seller 
on the account of purchase, which Finding 2 shows that respondent 
did not do. As another part of a full report, section 201.62 requires 
disclosure of the fact to both the seller and the purchaser when a 
registrant acts as agent of both in a transaction. Finding 3 shows 
that respondent failed to disclose the fact to either the seller or the 
purchaser, Permitting its employee to purchase consigned livestock, 
as in Finding 4, was in violation of section 201.60 of the regulations. 
Charging its customers higher prices than it paid out for them, in 
addition to lawful commissions, was clearly an unreasonable, unfair, 
discriminatory, and deceptive practice. In engaging in this practice, 
and in failing to comply with the regulations, respondent violated 
sections 804, 307, and 312 of the act. authorizing a cease and desist 
order and suspension of its registration, 

Neither complainant nor complainant's attorney had authority to 
stipulate what order would be issued, and we are not bound by the 
purported stipulation for a cease and desist order. Complainant’s 
attorney did not represent the Department of Agriculture, but the 
Office of Marketing Services. He was perhaps excusably confused by 
the reference to a stipulation in section 202.5(b) of the rules of prac- 
tice, and the definition of “party” as including the Secretary in sec- 
tion 202.2, although our practice is to regard the Office of Market- 
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ing Services as a party in disciplinary proceedings. See /n re Weiler- 
Sterling Farms Company, 2 A. D. 358, 365 (1944), Pike and Fischer, 
Administrative Law, 31d.3-9. However, we are taking the stipula- 
tion as a recommendation by complainant that a cease and desist 
order is sufficient here. Under the circumstances, suspension of 
registration is unnecessary, and a cease and desist order should be 
issued. 
ORDER 

Respondent shall cease and desist from: 

1. Failing to show the true name of the seller on accounts of pur- 
chase rendered to customers for whom it has purchased livestock on 
commission at the stockyard; 

2. Failing to disclose the fact to both the seller and the purchaser 
when it acts for both in a purchase and sale of livestock at the stock- 
yard; 

3. Permitting an employee of respondent to deal in livestock con- 
signed to it for sale on commission at the stockyard; 

4. Falsely accounting to persons for whom it has purchased live- 
stock on commission ; and 

5. ‘Taking profits other than its lawful commissions in connec- 
tion with purchases of livestock for customers on commission. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the tenth day after its date. 


(A. D. 878) 


In ré MARKET AGENCIES DOING BUSINESS AT THE MILWAUKEE STOCK Yarps, Mil- 
waukee, Wisconsin (formerly styled The Badger Livestock Sales, Inc., 
et al.), respondents. P&S Doc. 1437. Decided March 22, 1945. 


Order Holding Rate Inquiry in Abeyance 


The order herein holds in abeyance an inquiry into respondents’ rates and 
charges conditioned upon respondents’ filing a schedule making an over-all 
reduction in their present rates and charges and upon their submitting 
quarterly reports giving detailed information relative to their income 
and expenses and volume of livestock handled by species. 


Mr. John 8S. Griffin for complainant. Messrs. D. Lembke, D. D. Booth, A. W. 
Bruemmer, A. O. Kramer, E. P. Robinson, and (©. F. Claflin, all of Mil- 
waukee, Wisconsin, for respondents. Mr. John J. Curry, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
ORDER HOLDING RATE INQUIRY IN ABEYANCE 


This is a rate proceeding under the provisions of the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 1940 ed. 181 e¢ seq.). 
On October 30, 1941, the Assistant Secretary of Agriculture by an 
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order of inquiry and notice of hearing instituted a proceeding for 
the purpose of determining the reasonableness and lawfulness of all 
rates and charges of the respondents and of any rule, regulation, or 
practice affecting such rates and charges, and whether any stockyard 
service is rendered by the respondents without making a lawful 
charge therefor. In preparation for the proceeding, the Office of 
Marketing Services (formerly the Agricultural Marketing Service) 
caused to be prepared inventories and appraisals of respondents’ 
property and audits of their books and records. Based on the in- 
formation adduced and data submitted by the respondents, confer- 
ences were held in an effort to resolve the matter by stipulation, if 
possible, and thereby avoid the necessity of holding a hearing. 

A stipulation was entered into by the parties, filed with the Hear- 
ing Clerk on March 5, 1945, which recites that as a result of a 
conference, respondents, on February 6, 1945, submitted for filing a 
schedule of rates which provides for an over-all reduction in com- 
mission charges of all market agencies at the Milwaukee market, 
such schedule being designed also to make due allowance for volume 
shipments and to remove inequities arising out of the application of 
extra service charges. Respondents stipulate that if the proceeding 
instituted on October 30, 1941, is held in abeyance they will charge. 
demand, and collect compensation for their services in accordance 
with the schedule of rates, referred to above, which they stipulate 
shall become effective 10 days after the effective date of an order 
holding the proceeding in abeyance. Respondents also stipulate that 
if the proceeding is held in abeyance, each market agency will during 
the period the schedule is in effect, submit reports quarterly, com- 
mencing June 1, 1945, showing its gross income and expenses, a profit 
and loss statement, and information as will show the volume of live- 
stock applicable to each separate item under selling and buying 
charges as contained in-its tariff for all species for sales conducted on 
Wednesday and Thursday of the first week of each month. The 
Office of Marketing Services stipulates, in consideration of the pre- 
mises, that it will recommend that the proceeding instituted on 
October 30, 1941, be held in abeyance and that if its recommendation 
is adopted, it will accept for filing the schedule of rates and charges 
submitted by respondents. It was further stipulated by the parties 
that the acceptance and filing of such schedule shall not be construed 
to be a determination of the reasonableness of the rates and charges 
set forth therein. 

The Office of Marketing Services, in a motion filed on March 5, 
1945, requests that an order be issued holding the proceeding in 
abeyance for such period of time as respondents comply with all of 
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the provisions of the stipulation. If the request is granted, the 
Office of Marketing Services states that it will observe carefully 
the impact of the new rates and will make such adjustments as may 
thereafter be necessary by negotiations with respondents, and that 
if negotiations are unsuccessful a petition will be filed to reopen the 
proceeding at which time the case will be submitted to the deciding 
officer for decision. 
ORDER 

In view of the purposes sought to be accomplished by the parties, 
the proceedings heretofore instituted in this docket shall be held in 
abevance in accordance with the provisions of the stipulation and 
the recommendation herein. 


(A. D. 879) 
In re Lou Brick. P&S Doc. No. 1557.’ Decided March 22, 1945. 


Suspension of Registration—Cease and Desist—Reports to Consignors— 
False Records 


Since respondent, while registered as a market agency but not as a dealer, 
violated the act by acting as a dealer, falsely reporting to consignors, and 
making false record entries, and violated a prior cease and desist order, 
his registration is suspended for 30 days, and respondent is ordered to 
cease and desist from thus violating the act, and is ordered to keep 
records as fully and correctly disclose all transactions involved in his 
business. 


Mr. John J. Toohey for complainant. Mr. Lou Bick, of Chicago, Illinois, pro se. 
Mr. Frank A. Gallagher, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted on November 6, 
1943, by a complaint of the Food Distribution Administration, now 
the Office of Marketing Services, the complainant. The respondent, 
Lou Bick, doing business as a market agency at the Union Stock 
Yards, Chicago, Illinois, was charged with buying and selling live- 
stock for his own account without registering as a dealer, and failing 
to keep records fully and correctly disclosing all transactions in- 
volved in his business, in violation of the act and the provisions of a 
cease and desist order issued on September 2, 1938, against Lou Bick 
and Peter J. Cassidy, partners, trading as Bick & Cassidy, in P&S 
Docket No. 1148. 

A hearing was held in Chicago on January 14, 1944, before Frank 
A. Gallagher of the Chicago office, Office of the Solicitor, as exam- 
iner. John J. Toohey of the same office appeared for complainant, 
and respondent appeared in person. 
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Mr. Edward R. Hart, an accountant for complainant, in support 
of the allegations of the complaint testified at length concerning the 
operations of the respondent as revealed from an audit of the records 
of the Consolidated Commission Company of Chicago, which com- 
pany cleared respondent’s transactions and kept his books and ac- 
counts. Mr. Hart also identified the many exhibits, copied from the 
records, which were received in evidence. 

The respondent did not attempt to refute the documentary evi- 
dence showing the transactions. No evidence other than his own 
testimony was introduced in his behalf. In this testimony he dis- 
puted only that he had purchased and sold livestock on his own 
account. Accordingly, all of the facts need not be summarized, but 
only those which bear upon the question in dispute. 

The respondent was not registered as a dealer under the act during 
the time of the alleged violations. The records kept by the Consoli- 
dated Commission Company revealed that on numerous occasions 
during this period respondent received from shippers, for sale on 
consignment, cattle which were weighed to accounts carried in the 
name of either Siebens or Organ. The complainant contends that 
Siebens and Organ acquired no interest in these cattle and that their 
names were used for the purpose of concealing purchases made by 
respondent for his own account in violation of the act and regula- 
tions, The evidence upon which complaint relies to prove this con- 
tention shows that checks payable to Siebens in the amounts of 
$43.55 and $116.96 bore the endorsement of Lou Bick. The name of 
Siebens appeared on both checks as prior endorsements. Bick testi- 
fied that the $43.55 check was endorsed by him as an accommodation 
to Siebens, and that he did not recall the details of the transaction 
involving the $116.96 check. The check for $42.55 was issued in pay- 
ment of profit derived from the purchase and sale, in the name of 
Siebens, of cattle consigned to Lou Bick for sale. The check for 
$116.96 was issued to clear a credit. from Consolidated’s miscel- 
laneous trading account. This sum represented the net profit result- 
ing from several transactions occurring over a period of time, after 
deduction of certain charges to a “liquor account.” The $116.96 check 
payable to the order of Siebens also included a $13.70 profit: which 
was derived from a purchase and sale transaction conducted in the 
name of Organ. It also appears that a loss in the amount of $234.99 
resulted from one trading transaction carried on in the name of 
Organ, and the books and records failed to show that Organ paid 
this loss. The evidence further disclosed that inaccurate distribution 
of profits was made in a transaction involving animals purchased 
for the Organ account which were intermingled with animals pur- 
chased for another and sold in one lot. 
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After the hearing the time for filing suggestions and briefs was 
extended by various orders to October 6, 1944. Complainant filed 
suggestions recommending 19 findings, six numbered conclusions, a 
cease and desist order, and suspension of respondent’s registration 
for 60 days. None was filed by respondent. 

In his report, filed on February 3, 1945, Examiner Gallagher pro- 
posed findings, conclusions, and an order similar to those herein. 
After the time for excepting to the report expired without any ex- 
ceptions having been filed, the record was submitted to this office, 
where this order has been prepared. As the examiner’s report was ap- 
proximately what we said the best report would be, in Jn re Gentry- 
‘Thompson, 2 A.D. 173 (1943), Pike and Fischer, Administrative 
Law, 46b.33-1, the provisions of this decision differ from the report 
in only minor particulars. 


FINDINGS OF FACT 

1. Respondent is an individual doing business as Tou Bick Com- 
pany. At all times material herein, he was registered as a market 
avency engaged in buving and selling livestock on commission at 
the Union Stock Yards, Chicago, Tllinois, posted as a stockyard sub- 
ject to the act (9 CFR 204.1). During such times he was not regis- 
tered as a dealer. but he now is so registered. 

2. On September 2, 1938. a cease and desist order was issued 
avainst the respondent and Peter J. Cassidy, partners, trading as 
Bick and Cassidy, in P&S Docket No. 1143, ordering them to cease 
and desist “from engaging in the unfair. unjustly discriminatory 
and deceptive practice and device of reporting to a shipper that his 
livestock was sold to anyone other than the actual purchaser.” 

8. Durine all times material herein Consolidated Commission 
Company. Chicago, acted as clearing agent for respondent’s live- 
stock transactions. 

4. On divers occasions during the period from January 1, 1942, 
to Mav 1. 1942. respondent purchased and sold livestock for his own 
account in the names of FE. G. Siebens and William Organ. 

5. On April 29. 1942. respondent recorded the sale of 10 cattle, 
received from M. J. Cook, in the name of William Organ, as pur- 
chaser. but in the account of purchase reported the seller as Con- 
solidated Commission Company. 

6 On April 22. 1942, respondent recorded the sale of 25 cattle, 
received from R. K. Minteer, in the name of William Organ as pur- 
chaser, but in the account of purchase reported the seller as Con- 
solidated Commission Company. 

7. On January 23. 1942, respondent filled an order for 65 head of 
cattle from J. P. Bruemmer & Sons and reported the seller as 
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“Consl”, whereas 36 of the cattle had been weighed from accounts 
designated in the names of E. G. Siebens and W. Organ. 


CONCLUSIONS 

The unexplained circumstances of the failure of Organ to pay the 
loss of $284.99 sustained in a trading transaction carried on in his 
name, the payment of the $13.70 profit derived from a transaction 
carried on in the name of Organ by a check payable to Siebens, and 
the confusion of the charges and application of profits in the so-called 
“liquor accounts” are all forceful evidence that the transactions in- 
volved were actually respondent’s own trading transactions. Re- 
spondent’s testimony was characterized by uncertainty and lack of 
knowledge of his books and records. It offered little in contraven- 
tion to the evidence of complainant. A careful review of the cir- 
cumstances of the questioned transactions as disclosed by the record 
leads but to one persuasive explanation of the facts, and that is that 
Lou Bick was trading for his own account. 

Respondent, by purchasing livestock for his own account without 
being registered as a dealer, violated section 303 of the act. By fail- 
ing to report the true names of purchasers and sellers of livestock 
handled by him, he violated sections 307 and 312 of the act and the 
1938 cease and desist order. By making, or causing to be made, 
false entries in his records, he violated section 401 of the act. These 
violations of the act are aggravated by respondent’s violation of the 
cease and desist order, and warrant suspension of respondent’s regis- 
tration for 30 days. 

ORDER 

Respondent shall cease and desist from: 

1. Rendering false or misleading accounts of purchase or sale to 
persons for whom he has purchased or sold livestock at a posted 
stockyard ; 

2. Making false entries in his records; and 

3. Engaging in business as a dealer while not registered as a 
dealer under the act. 

Respondent shall keep such accounts, records, and memoranda as 
fully and correctly disclose all transactions involved in his business 
as a market agency and dealer at a posted stockyard. 

Respondent’s registration as a market agency and dealer is sus- 
pended for 30 days, beginning on the effective date of this order. 

A copy hereof shall be served on respondent by registered mail or 
in person, and on the Office of Marketing Services. Except as to 
service, this order shall become effective on the 40th day after this 


date. 
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(A. D. 880) 
In re JOSEPH W. COHEN. P&S Doc. No. 1670. Decided March 23, 1946. 


Suspension of License—Cease and Desist 


The license of respondent, a live poultry dealer, is suspended for 15 days, for 
recording false prices and keeping false records, and respondent is or- 
dered to cease and desist from making false entries in his records, and 
to keep correct records disclosing all transactions involved in his business. 


Mr. Rogers N. Robinson for complainant. Mr. Cecil J. Siddall, of Sanford, 
Maine, for respondent. Mr. Leonard O. Carson, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seg.), instituted by a complaint 
tiled on November 3, 1944, by the Oftice of Distribution, now the 
Office of Marketing Services, the complainant. The respondent, 
Joseph W. Cohen, a dealer in live poultry in Boston, Massachusetts, 
und New York, New York, was charged with having made false en- 
tries in his records. Respondent filed no answer, but on February 21, 
1945, a hearing was held in Boston before Leonard O. Carson of 
the Philadelphia office, Office of the Solicitor, as examiner. Rogers 
N. Robinson of the same oftice appeared for complainant, and Cecil 
J. Siddall of Sanford, Maine, appeared for respondent, who was 
present in person. No witnesses were called. Respondent admitted 
the allegations of the complaint, and stated that he had paid $1,750 
in connection with the same transactions for violations of Office of 
Price Administration regulations. He requested that any suspen- 
sion ordered be made effective as soon as possible. 

On March 6, 1945, complainant filed suggestions, recommending a 
cease and desist order and suspension of respondent’s license for 15 
days. ‘The examiner’s report, recommending a similar order, was 
tiled on March 12. Complainant filed a statement on March 19 that 
it did not object to the report, and on March 21 a smiliar statement 
was filed by respondent. ‘Thereafter the record was submitted to 
this office, where this order has been prepared. 

FINDINGS OF FACT 

1. Respondent is an individual whose address is Springvale, 
Maine. At all times material herein he was licensed under the act 
as a dealer in live poultry in Boston and New York City, both of 
which was designated as subject to the poultry provisions of the act 
(9 CFR 204.2). 

2. About April 13, 1943, respondent recorded a sale of live poul- 
try to Cambridge-New England Poultry Company for $2,092.02, 
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but in addition to a check for that amount respondent received 
$338.41 in cash for such poultry.’ 

3. About April 17, May 7, 20, and 24, and June 1, 3, and 23, 1943, 
respondent recorded sales of live poultry to Cambridge-New England 
Poultry Company at certain amounts, but in addition to checks for 
the recorded amounts, he actually received additional sums in cash.’ 

4. At various times from April 13 to June 23, 1943, respondent 
issued sales tickets for live poultry which did not show the actual 
price at which the poultry was sold in Boston. 


CONCLUSIONS 

Keeping false records violated section 401 of the act. and recording 
and issuing statements showing untrue prices constituted an unfair, 
deceptive, and unreasonable practice in violation of sections 307 
and 312 of the act, authorizing suspension or revocation of respond- 
ent’s license. However, in view of the penalty under other laws in 
connection with the same transactions, and complainant’s recom- 
mendation, revocation is unnecessary, and the recommended order 
should be issued. 

ORDER 

Respondent shall cease and desist from making false entries in 
his records concerning his business, and shall keep records cor- 
rectly disclosing all transactions in his business, including the true 
amounts for which he sells live poultry. 

Respondent’s license is suspended for 15 days beginning on the 
effective date of this order. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on March 30, 1945. 


(A. D. 881) 


Harry Worre v. Kipweirt & Caswetr. P&S Doc. No. 1658. Decided March 24, 
1945. 


Dismissal—Failure to Show Lack of Reasonable Stockyard Services 


Complaint for reparation alleging respondent sold certain cattle for complain- 
ant on a commission basis at certain prices to an order buyer and that the 
animals were resold for the order buyer by respondent at substantially 
higher prices, and claiming the difference in the price which was paid 
and the price obtained at the second sale as reparation, dismissed, on the 
ground that there is no evidence of any unfair trade practices on the part 
of respondent, and because complainant has not shown that respondent 
as a market agency has failed to furnish reasonable and nondiscriminatory 
service to complainant. 


In connection with the transactions mentioned in Findings 2 and 3, and other transactions, 
a cease and desist order was issued against the purchaser of the poultry on January 12, 1945. 
In re Cambridge-New England Poultry Company, Inc., 4 A.D. 32. 
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Mr. Harry Wolfe, of Skamokawa, Washington, pro se. Messrs. E. H. Kennedy 
and Ross McPherson. both of North Portland, Oregon, for respondent. 
Mr. Jesse R. Farr, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
eet PRELIMINARY STATEMENT 
This is a reparation proceeding under the Packers and Stock- 


vards Act, 1921, as amended (7 U.S.C. 1940 ed. 181 e¢ seg.), here- 
inafter referred to as the act. The complainant filed a complaint on 
July 29, 1944, with the Packers and Stockyards Division, Office of 
Distribution, now Office of Marketing Services, seeking reparation 
against the respondent, Kidwell & Caswell, a market agency at the 
Portland Union Stockyards, North Portland, Oregon. 

The complaint alleges, in substance, that on June 14 and 15, 1944, 
respondent sold certain cattle for the complainant on a commission 
basis at certain prices to C. C. Schlesser, an order buyer at the stock- 
yard and that on June 19, 1944, the animals were resold for Schlesser 
by respondent at substantially higher prices. Complainant claims 
the difference in the price which he was paid and the price obtained 
at the second sale as reparation. 

The respondent in the answer filed on September 3, 1944, ad- 
mits that the animals were sold for the respondent as alleged but 
states that they were sold at the highest bid after the respondent 
had been informed of the amounts bid and after the respondent had 
authorized the sales. The answer also states that the cattle were 
rough and looked soft. 

A hearing was held in North Portland, Oregon, on November 29, 
1944 before Jesse R. Farr, Office of the Solicitor, Department of 
Agriculture, who was designated as examiner on October 3, 1944. 
Harry Wolfe of Skamokawa, the complainant, appeared. FE. H. 
Kennedy and Ross McPherson appeared for the respondent. 

Evidence presented by the complainant is to the effect that the 
livestock were in top condition and that they should have brought 
the highest prices on the market. He admitted that while the cattle 
had been grain fed for five months durmg the winter, they had been 
put on green grass thirty days prior to delivery at the stockyards 
but contended that they still remained in top condition. Complainant 
testified and the respondent admitted that the same steers that were 
consigned by complainant to respondent and sold by it on June 14. 
1944, and June 15, 1944, to C. C. Schlesser at $10:00 and $11.25 per 
hundred were on June 19, 1944 sold by respondent for Schlesser 
at $14.00 per hundred. 

Evidence on behalf of the respondent is to the effect that the 
stéers appeared to be rough and soft, that respondent received several 
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bids on both loads and that the bid accepted was the highest made. 
Respondent also contends that the bid accepted represented the fair 
market price of the steers. Evidence was introduced by respondent 
that there was no business connection between respondent and the 
purchaser and that the fact that the steers sold for a higher rate on 
June 19th does not indicate their value on June 14th and 15th. A wit- 
ness for respondent further testified that in a telephone conversa- 
tion with complainant on June 14th, he advised complainant of the 
bid prices and complainant told him to secure the best possible price 
for the livestock. Respondent’s witnesses further testified that com- 
plainant was at the yards at the time the three steers were sold on 
June 15th and approved the sale. Complainant admits this fact. 
No evidence was introduced by either party regarding the condition 
of the market at the Portland Union Stockyards on June 14 and 15, 
1944, 
FINDINGS OF FACT 

1. The complainant is Harry Wolfe whose post office address is 
Skamokawa, Washington. 

2. The respondent is Kidwell & Caswell, a corporation whose 
post office address is Portland Union Stockyards, North Portland, 
Oregon, and during all of the times mentioned in the complaint 
was registered as a market agency under the act at the Portland 
Union Stockyards, Portland, Oregon. 

3. On June 13, 1944, complainant delivered to the Portland Union 
Stockyards a truckload of cattle consisting of six steers and one 
heifer to be sold by the respondent and on June 15, 1944, complainant 
delivered to the Portland Union Stockyards a truckload of cattle 
consisting of six steers and two cows to be sold by respondent. 

4. Respondent sold the six steers and one heifer delivered on 
June 18, 1944, to one C. C. Schlesser on June 14, 1944, at $11.25 
per hundred for the steers and $10.00 per hundred for the heifer. 

5. On June 15, 1944, respondent sold, in the presence of com- 
plainant and on his approval, from the truckload delivered June 
l4th, one steer at $11.00 per hundred and two steers at $10.00 per 
hundred to C. C. Schlesser. 

6. Respondent on June 19, 1944, sold the nine steers above men 
tioned for C. C. Schlesser at $14.00 per hundred. 

7. The steers were offered to all available bidders on the dates 
sold and respondent sold them to the highest bidder. 
CONCLUSIONS 

There is no evidence of any unfair trade practices on the part of 
respondent. The fact that within five days thereafter respondent 
sold the steers on a commission basis for the order buyer who pur 
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chased them from respondent at $2.00 to $3.00 more per hundred 
is not of itself sufficient evidence to indicate unfair, unjust, or de- 
ceptive practices on the part of the respondent. The complainant 
is not entitled to reparations and the complaint should be dismissed. 
Complainant has not shown that the respondent as a market agency 
did not furnish reasonable and non-discriminatory service to the com- 


plainant. 
ORDER 
The complaint herein is dismissed. Copies hereof shall be served 
.on the parties by registered mail or in person. 


(A. D. 882) 
J. O. CorFFIELD v. ALBRIGHT COMMISSION COMPANY. P&S Doc. 1676. Decided 
March 24, 1945. 


Dismissal of Complaint for Reparation—Failure to Show Lack of 
Reasonable Stockyard Services 


Complaint seeking reparation in certain amount of money alleged to be the 
shortage in the proceeds received from the sale of one prime “holstein- 
shorthorn” calf by respondent for the account of complainant, dismissed, 
on the ground that complainant failed to show that respondent did not 
render reasonable stockyard services, and because complainant failed to 
sustain the burden of proof as to the alleged shortage in proceeds. 


Messrs. J. O. Coffield and Frank R. Coffield, of Eagle Creek, Oregon, for com- 
plainant. Mr. A. A. Albright, of North Portland, Oregon, for respondent. 
Mr. Jesse R. Farr, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

PRELIMINARY STATEMENT 
This is a reparation proceeding under the Packers and Stockyards 

Act, 1921, as amended (7 U.S.C. 1940 ed. 181 et seq.), hereinafter 

referred to as the act. The complainant filed a complaint on Septem- 

ber 5, 1944, with the Packers and Stockyards Division, Office of 

Distribution, now Office of Marketing Services, seeking reparation 

against A. A. Albright, doing business as Albright Commission 

Company at the Portland Union Stockyards, North Portland, Oregon, 

The complaint alleges that on July 10, 1944, the respondent sold 
one prime “holstein-shorthorn” calf weighing 475 pounds for the 
complainant at $¢ per pound, whereas the animal should have brought 
14¢ per pound. 

The respondent in his answer filed on October 4, 1944, admitted 
the sale of a bull calf weighing 475 pounds for the account of the 
complainant but denied the claim for reparation and requested an 


oral hearing. 
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A hearing was held in North Portland, Oregon, on November 19, 
1944, before Jesse R. Farr, Office of the Solicitor, United States 
Department of Agriculture, who was designated examiner on Oc- 
tober 23, 1944. 

Evidence presented by the complainant is to the effect that the 
animal delivered was a steer approximately seven months old, weigh- 
ing 475 pounds, and that animals of that quality were bringing be- 
tween 12¢ and 15¢ as of July 10, 1944. The livestock market report for 
July 10, 1944, was produced in evidence by the complainant. This 
report was based on sales reported to 1:00 p.m. on July 10, 1944, 
and indicates no classification that would accurately describe the 
animal sold. Complainant further testified that in discussions with 
buyers and another commission firm he was advised that a calf 


conforming with the description of the animal sold should bring 


between 12¢ and 15¢ per pound. 

Evidence on behalf of respondent is to the effect that the animal 
was not of good quality and being a cross between a shorthorn and 
holstein was not regarded as a good beef animal. Respondent testi- 
tied that he accepted the highest bid received for the animal. The 
purchaser of the animal testified that in his opinion it was not worth 
more than 8¢ and that he offered and paid the top price for that 
animal on the day it was sold to him. Respondent introduced no 
evidence sustaining the allegation contained in the answer that the 
animal delivered was a bull. 

The evidence was conflicting regarding the proper classification 
of the animal delivered. One witness regarded it as coming within 
the classification of steers as contained in the market report while 
the other witnesses described it as an in-between grade which would 
not bring the price paid for steers nor would it bring the price paid 
for calves. 

FINDINGS OF FACT 

1. The complainant, J. O. Coftield, is an individual whose post- 
office address is Kagle Creek, Oregon, 

2. The respondent is A. A. Albright, doing business as Albright 
Commission Company, a market agency at the Portland Union Stock 
yards, North Portland, Oregon, who at all times mentioned herein 
was registered as a market agency at that stockyard. 

3. On July 10, 1944, complainant delivered to the Portland Union 
Stockyards a steer approximately seven months old, weighing 475 
pounds, consigned to the Albright Commission Company, 

4. Respondent sold the said steer to Carl Taylor, a livestock 
salesman, who purchased the animal on behalf of his’ principal, 
Frank L. Smith, for 8¢ per pound. 
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5. The steer was offered to all available bidders and was sold to 

the highest bidder. 
CONCLUSIONS 

While the price received by the complainant from respondent 
seems low for the type of animal delivered, the preponderance of 
evidence indicates that the price paid was a fair price. No evidence 
was introduced showing unfair trade practices on the part of the 
respondent. ‘The evidence submitted by the complainant that the 
animal should have brought between 12¢ and 15¢ is inconclusive 
since the persons estimating the value of such an animal did not see 
it and since the inquiries were made four days after the sale was 
completed. The complainant is not entitled to reparations and the 
complaint should be dismissed. The complainant has not shown that 
the respondent market agency did not furnish reasonable and non- 
discriminatory service to the complainant. 


ORDER 
The complaint herein is dismissed. Copies hereof shall be served 
on the parties by registered mail or in person. 


(A. D. 883) 
In re MARKET AGENCIES AT OMAHA UNION Stock Yarps. P&S Doc. No. 143. 
Decided March 28, 1945. 
Dismissal of Application for Rate Increase 


Because of confusion in the record as to the status of respondents’ application 
for a rate increase, the application is dismissed without prejudice. 


Mr. John B. Poindexter for complainant. Messrs. Alecander McKie, Jr., and 
E. A. Kelloway, both of Omaha, Nebraska, for respondents. Mr. John J. 
Curry, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

ORDER OF DISMISSAL 
This is a rate proceeding under the Packers and Stockyards Act, 

1921 (7 U.S.C. 181 e¢ seq.), involving rates charged by the respond- 

ents, market agencies doing business at the Union Stock Yards, 

Omaha, Nebraska. Rates prescribed in an order issued on Novem- 

ber 19, 1926, were modified by an order issued on July 29, 1941, 

effective through July 1942. The effect of the modification has been 

extended through June 1945 by supplemental orders. 1 A.D. 479, 

759 (1942) ; 2 A.D. 161, 820 (1943) ; 3 A.D. 502, 594, 657, 1081 (1944). 

With their request for one of these extensions, filed on July 26, 1944, 

respondents applied for the addition to the prescribed rates of a 
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charge of one cent per head for ante-mortem inspection of cattle at 
the scales. That application is the subject of this decision. 

An answer to the application was filed on August 31, 1944, by the 
Office of Distribution, now the Office of Marketing Services, the 
complainant. It alleged that the cost of rendering the ante-mortem 
inspection had been considered as an item of expense in prescribing 
the 1941 modification of the rates, and that reports filed by respond- 
ents indicated that they were earning substantial profits under the 
rates as modified. Complainant concluded that respondents had 
failed to show a sufficient need for an increase in their charges, and 
requested that the application be denied. In an order issued on the 
day complainant’s answer was filed, it was stated that complainant 
had formally objected to the increase, and that accordingly the ap- 
plication would be set down for hearing (3 A.D. 657). 

By a letter to the examiner dated September 20, 1944, respondents’ 
attorney indicated that they did not want “a further oral hearing” 
but would file a brief, and asked that a date be fixed for its filing. 
The examiner answered that respondents’ case might be presented by 
filing a brief, but that public notice would be given of their appli- 
cation, and the necessity for an oral hearing would depend upon 
whether anyone desired to intervene. On October 7, 1944, complain- 
ant published a notice of the application in the Federal Register 
(9 F.R. 12236), but no one expressed a desire to be heard on the 
matter. On December 5 the examiner wrote respondents’ attorney to 
notify him by return mail if an oral hearing was preferred, and 
that a brief in lieu of such hearing might be filed by December 15. 
Neither a brief nor a request for hearing has been filed by respond- 
ents since the examiner’s letter, but in a request for another exten- 
sion of the 1941 modification, filed on December 18, 1944. they state 
that the application in question “was set down for hearing” and is 
pending. In an answer to this request, filed on December 26, 1944. 
complainant requested that no action be taken now on the applica- 
tion “for the reason that such application will be set down for 
hearing. . . .” Accordingly. in another order extending the 1941 
modification (3 A.D. 1081). we said on December 30, 1944, that 
the “application will be set down for hearing. . . .” 

Contrary to the statements of the parties in their pleadings. and 
of two decisions in the proceeding. the matter has not been “set 
down for hearing.” Instead, complainant filed a motion on February 
19, 1945, asking dismissal of the application on the ground that the 
costs of rendering the services are covered into charges prescribed 
by the existing rate schedule. It alleges that if respondents’ request 
for hearing is granted, the hearing should be on the reasonableness 
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of all the rates, and not limited to the requested ante-mortem in- 
spection charge. The examiner has certified the motion to us. He 
recommended that it be granted because section 202.37(a) (4) of the 
rules of practice (9 CFR, Cum. Supp. and 1948 Supp., Part 202) 
requires that a petition to modify a rate order must be based upon 
matters that have arisen since the order was issued. 

It should be apparent from the foregoing that there is some con- 
fusion in the record. Respondents request an oral hearing, appar- 
ently waive it, and then state that it has been set. Complainant 
_ infers that the request for oral hearing is still to be acted upon, al- 

though two decisions say a hearing will be set. Respondents ask for 
time to file a brief but do not file one. Their reference to a further 
hearing and additional evidence may indicate that they think they 
submitted evidence for the record at some conference which they 
consider was an oral hearing. The record shows no oral hearing 
on the application, and contains no evidence submitted in support 
of the application. Complainant calls its motion to dismiss a 
further answer to the application, which it answered last August. 
Respondents have not replied to complainant’s motion. 

After two decisions have stated that a hearing would be set, we 
hesitate to dispose of the matter without some sort of a setting. 
However, due to the state of the present record, it seems best to 
eliminate the confusion and start over. Accordingly, the applica- 
tion is dismissed without prejudice. If respondents feel that they have 
a good case, based on matters not decided in prior decisions, they 
may file an appropriate petition. If they choose to do so, they 
should remember that theirs is the burden to support their allegations 
by record evidence, and record evidence is only that which is properly 
filed with the Hearing Clerk. If they choose to submit a brief, it 
must be submitted within the time allowed. If complainant feels that 
the petition is adequate. it should take appropriate action within the 
time prescribed for answering. And if any future decision states 
that a hearing will be set. we shall expect a setting within a reason- 
able time in the absence of a prompt motion to reconsider the deci- 
sion. 

Copies of this order shall be served on the parties. and it shall 
become effective on the tenth day after its date. 
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(A. D. 884) 


P&S Doc. No. 1626. Decided March 29, 1945. 





In re C. F. Hitt & Company. 


Consent Order—Cease and Desist—Violation of Act—Suspension of 
Registration—Essentiality of Findings of Fact 


Although neither party to this proceeding excepted to the examiner's report not 
proposing findings of fact, such findings are necessary and are included 
in this order, and, upon the basis of these findings, the respondent, a live- 
stock commission merchant, is ordered to cease and desist from his viola- 
tions of the act, and, by consent of the parties, his registration is sus- 
pended for 30 days. 


Mr. Richard F. Roche for complainant. Messrs. Cassidy, Sloan & Crutcher, of 
Peoria, Illinois, for respondent. Mr. Frank A. Gallagher, Examiner. 





Decision by Thomas J, Flavin, Assistant to the War Food Adminis 
trator. 
PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by a complaint 
filed on June 23, 1944, by the Office of Distribution, now the Office 
of Marketing Services, the complainant. The respondent, doing 
business as C. F. Hill & Company, a livestock commission merchant 
at the Union Stock Yards, Peoria, Illinois, was charged with pur- 
chasing livestock on commission from himself, failing to report fully 
to his customers, misapplying his filed tariff, filing a false annual 
report, failing to keep adequate records and to produce them for 
inspection, and destroving records without the required consent. Re- 
spondent answered on July 17, explaining some of the allegations 
as due to market custom and others as due to error, and denying any 
intentional violations. He consented to use of the so-called shortened 
procedure if his explanations were not satisfactory to complainant. 
Complainant then reiterated its request for an oral hearing, which 
John B. Poindexter of the Washington office. Office of the Solicitor, 
as examiner, granted on August 9. On August 14 respondent moved 
to strike complainant’s two requests for oral hearing, but Examiner 
Poindexter denied the motion on August 17. 
By a letter dated September 30, 1944, respondent inquired as to 
what sort of a consent order would be approved under section 202.5 
of the rules of practice (9 CFR, Cum. Supp. and 1948 Supp.. Part 
202). Examiner Poindexter answered the letter on October 27. 
stating that this was a matter for negotiation with complainant. and 
that sufficient facts to support an order must be admitted. On 
November 4 Examiner Poindexter set an oral hearing for November 
16 in Peoria. On November 8 the Chicago Regional Attorney, Of- 
fice of the Solicitor. assigned Frank A, Gallagher of his office as 
examiner for November 16. 
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After a continuance by Examiner Gallagher, the hearing was held 
in Peoria on December 12 and 13, 1944. Richard F. Roche of the 
Chicago office, Office of the Solicitor, appeared for complainant, and 
John F. Sloan, Jr., of Cassidy, Sloan & Crutcher, Peoria, for re- 
spondent. Counsel stipulated that there was evidence of which of- 
ficial notice might be taken to support the charges, that respondent 
would not controvert such evidence, that respondent consented to a 
cease and desist order and suspension of his registration for 30 days, 
and that complainant would not oppose such an order. After the 
hearing, neither party filed a suggested order, and Examiner Gal- 
" lagher filed his report on January 20. 1945. It contained no Proposed 
Findings nor Proposed Conclusions, but recommended the order con- 
sented to by respondent. When neither party excepted to the report. 
the record was submitted to this office, where this decision has been 


prepared. 

We doubt that even a consent order in this type of proceeding 
would be valid if not supported by findings of fact. Consequently 
we have included, as Findings of Fact. a summary of the detailed 
allegations of fact in the complaint. While it might be argued that 
respondent’s concessions at the hearing do not constitute admission 


of the facts until we take official notice of some specific evidence to 
support them, we think the intent of the stipulation was to admit 
facts which would support a valid order, and we so construe it to 
support the findings we have made. We also assume that complain- 
ant recommends issuance of the order consented to, although its 
stipulation is only that it “agrees not to oppose” such order. This 
procedure seems preferable to remanding the proceeding to the ex- 
aminer with directions that appropriate official notice be taken, a 
definite recommendation be obtained from complainant. and a proper 
examiner’s report be prepared and served. For what the report 
should contain, see /n re Gentry-Thompson, 2 A.D. 173 (1948), 
Pike & Fischer, Administrative Law, 46b.33-1. 


FINDINGS OF FACT 

1. Respondent is D. E. Horan, an individual doing business as 
C. F. Hill & Company. At all times material herein he engaged and 
was registered as a market agency and dealer at the Union Stock 
Yards, Peoria, Illinois, posted as a stockyard subject to the act (9 
CFR 204.1). The transactions mentioned below occurred at that 
stockyard. 

2. On June 14, 1948, and at other times in 1948, respondent 
purchased livestock at certain prices and later on the same day sold 
it at higher prices to a customer for whom he purchased it on com- 


mission. 
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3. On June 9, 1942, and other days in 1942, respondent used his 
own livestock to fill orders to purchase livestock on commission, but 
reported to his customers that “H” was the seller, and collected $10 
as “expenses” from the customers, without explaining the nature of 
the expense. 

4. On May 15, 1942, and on other days in 1942 and 1943, re- 
spondent charged 35 cents per head for purchasing calves on com- 
mission, when his tariff on file with the Secretary of Agriculture 
provided 40 cents as the charge for such service. 

5. On September 9, 10, and 14, 1942, and at other times, respond- 
ent purchased hogs for customers on commission but failed to assess 
or collect the commission prescribed in his filed tariff. 

6. Respondent’s annual report for 1942 contained false figures 
for the number of cattle and hogs sold, expenses, purchase costs, gross 
profits and losses, net profit, and other items. 

7. For 1942 and the first half of 1943, respondent failed to keep 
records showing all transactions in his business as a market agency, 
and in his records such business was commingled and confused with 
an unrelated business. 

8. Respondent failed to produce all of his records for inspec- 
tion on reasonable request, and disposed of some records without the 
written consent required by the regulations under the act. 























CONCLUSIONS 

Respondent’s acts constituted violations of the act and the regu- 
lations thereunder, authorizing issuance of the cease and desist and 
suspension order consented to by respondent and recommended by 
complainant and the exaiuiner. Such order should be issued. 







ORDER 
Respondent shall cease and desist from: 
1. Selling livestock at a markup of the purchase price and in 
addition assessing and collecting a commission charge from the buyer ; 
2. Rendering accounts of purchase which fail to identify the 
seller and fail to explain the nature or character of expense charges 








assessed ; 

3. Charging compensation for stockyard services different from 
the rate specified in the tariff filed and in effect; 

4. Filing annual reports which fail to correctly disclose profits 
and losses, assets, liabilities and net worth and fail to furnish the 







information required by the prescribed forms; and 
5. Destroying or disposing of any records or papers which ex- 






plain or modify transactions in his business under the act without 






the consent required by the regulations then in effect. 
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Respondent shall keep such accounts, records, and memoranda as 
fully and correctly disclose all transactions involved in his business. 
Respondent shall render accounts of purchase which show the 
names of the persons from whom livestock was purchased, the com- 
mission and other lawful charges, and such other facts as may be 
necessary to show fully the true nature of the transaction. 
Respondent shall, upon request of the Director of Marketing 
Services, file annual reports which fully and correctly furnish all 
information required by the prescribed forms. 
Respondent’s registration is suspended for 30 days, beginning 
* on the effective date of this order. 
Copies hereof shall be served on the parties. This order shall 
become effective on the 30th day after this date. 


(A. D. 885) 


PACA Doc. No. 4395.* Decided March 1, 1945. 
Dismissal of Proceeding Based on Settlement of Parties 


Since the parties to this proceeding have satisfactorily settled the claim in- 
volving reparation, the proceeding is dismissed. 


Mr. Alfred F. Goshorn and Mr. Lucas P. Loving of Washington, D. C., for com- 
plainant. Mr. Vincent L. Toomey, of Washington, D. C., for respondent. 
F. J. Davidson, Jr., d Company, of Washington, D. C., pro se. Mr. Raymond 
L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


DISMISSAL OF PROCEEDING 
In this proceeding under the Perishable Agricultural Act, 1930 
(7 U.S.C. 1940 ed 499a et seg.), complainant alleged a cause of action 
against respondents which they answered. By letter dated February 
17, 1945, complainant states that its claim has been fully settled 
and payment thereof made. In accordance with such notice of set- 
tlement, the proceeding is dismissed. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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A. D. 886 THOMAS CAITO SONS, INC. v. BASKET FRUITS, INC., 
AND WESCO FOODS COMPANY 


(A. D. 886) 


THoMAS CAITO Sons, INC. v. BASKET Fruits, INC., AND WESCO Foops COMPANY. 
PACA Doc. No. 4371. Decided March 5, 1945. 


Negligence of Broker—Insufficient Proof of Loss—Nominal Damages 





Where complainant purchased 10 carloads of fresh prunes from respondent— 
seller, through respondent—broker and the latter neglected to include in 
the confirmation sent to complainant a provision contained in the seller’s 
confirmation stipulating that in the event of the seller’s inability to obtain 
the prunes from growers, with which the seller had contracts, the seller 
would be absolved from making delivery of all the carloads, and only 4 car- 
loads were furnished, it is held that the broker failed to discharge its 
duty, as agent, but since there was insufficient proof of the loss allegedly 
sustained by complainant, the latter is entitled to nominal damages only, 
and the complaint against the seller is dismissed. 


Messrs. Edgert & Edgert, of Cleveland, Ohio, for complainant. Mr. George 
Donart, ot Weiser, Idaho, for respondent Basket Fruits, Inc. Mr. Benjamin 
F. March, of Chicago, Illinois, for respondent Wesco Foods Company. 
Mr. Raymond L. Dillman, Examiner. 


Decision by Thomas J, Flavin, Assistant to the War Food Adminis 
trator. 
PRELIMINARY STATEMENT 

This is a proceeding that was initiated by a complaint filed on 
February 23, 1944, under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seg.). Thomas Caito Sons, Inc., 
the complainant, alleges it purchased for resale from respondent 
Wesco Foods Company, acting as sales broker for respondent Basket 
Fruits, Inc., 10 carloads of Italian prunes at a price f.o.b. shipping 
point; that only four of the 10 carloads were delivered; and that 
complainant was damaged by such failure to deliver. Reparation 
is claimed against respondent Wesco Foods Company, for its failure 
to disclose the true and complete terms of purchase, and against 
Respondent Basket Fruits, Inc., for its failure to carry out the terms 
of its contract. 

Basket Fruits, Inc., answering separately, admits it sold 10 car- 
loads of prunes to respondent Wesco Foods Company, and shipped 
only four carloads; alleges that it was unable to procure from grow- 
ers, with whom it had contracts for ample supplies of prunes, more 
than the four carloads; that it had no knowledge of the resale of the 
prunes by Wesco Foods Company to complainant; and denies any 
liability to complainant. 

Wesco Foods Company alleges that it purchased the prunes from 
Basket Fruits, Inc., as broker, acting for complainant; that it in- 
formed complainant of the inability of Basket Fruits, Inc., to deliver 
more than the four carloads, and denies that it is Hable to com- 
plainant. 

In a reply statement to the answering statement of facts of Basket 
Fruits, Inc., complainant abandoned its cause of complaint against 
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that respondent. By reason of such abandonment of the cause of 
complaint against Basket Fruits, Inc., the Wesco Foods Company: 
will hereafter be referred to as “respondent.” 

Each of the parties has waived a formal hearing and has sub- 
mitted evidence in accordance with the shortened procedure (7 CFR, 
Cum. Supp., 47.87 e¢ seq.). 

The record includes a report of investigation which was served on 
complainant by registered mail on May 18, on respondent on May 19, 
and on Basket Fruits, Inc., on May 20, 1944. 

Complainant’s proof consists of a statement of the terms and con- 
- ditions of the order for 10 carloads of prunes; the failure to deliver 
six carloads; the lack of notice of the provision excusing Basket 
Fruits, Inc., from delivery if prunes could not be secured from grow- 
ers; the market price of grade U. 8S. No. 1 Italian prunes at Cleve- 
land, Ohio, during the period September 13 to 21, 1943; and that 
complainant suffered an actual loss of profits of $5,768.10 by failure 
to deliver the additional six carloads. 


The general manager of respondent testified that complainant com- 
municated with its Cleveland branch and requested that branch to 
communicate with its Chicago branch, which was done; that the 
Chicago branch then got in touch with respondent’s field office at 


Yakima, Washington, and. complainant’s order for 10 carloads was 
placed, by telephone, with the Basket Fruits, Inc., and was confirmed 
by mail several days thereafter; that confirmation was issued by the 
Chicago branch to complainant; that confirmation issued by Basket 
Fruits, Inc., was later received at the Chicago office of respondent 
which carried the additional notation that acceptance of the order 
by Basket Fruits, Inc., was subject to its ability to secure delivery 
from growers, but due to a shortage of help the matter was over- 
looked and complainant was not informed of such conditional deliv- 
ery provision until August 31, 1943, when complainant was notified 
that Basket Fruits, Inc., considered it very doubtful whether the 
full 10 carloads could be delivered. 

The president and general manager of Basket Fruits, Inc., testi- 
fied to the effect that on July 9, 1943, it sold 10 carloads of grade 
U. S. No. 1 Italian prunes to respondent, which sale was represented 
by the seller’s confirmation showing respondent as the buyer at a 
price of $2.45 per half-bushel basket, f.o.b.; and that the delivery 
of the entire 10 cars was subject to seller’s ability to get deliveries 
from growers. 

The parties are in substantial agreement as to these facts: That 
a contract was made for the delivery of 10 carloads of prunes to 
complainant; that only four carloads were delivered; that Basket 





A. D. 886 THOMAS CAITO SONS, INC, v. BASKET FRUITS, INC., 
AND WESCO FOODS COMPANY 191 


Fruits, Inc., had contracts with growers, but due to crop conditions, 
sufficient prunes were not obtainable from the growers for delivery 
of the additional six carloads to respondent for complainant; that 
the confirmation of sale respondent received from Basket Fruits, 
Inc., contained this clause: “Delivery of entire 10 cars is subject to 
seller’s ability to get deliveries from growers.” The disputed ques- 
tion of fact concerns the claim of respondent that it informed com- 
plainant of the inability of Basket Fruits, Inc., to secure prunes from 
growers sufficient to deliver the full 10 carloads. 
« FINDINGS OF FACT 

1. Complainant is a corporation existing under the laws of the 
State of Ohio whose post office address is Northern Ohio Food Ter- 
minal, 4000 Orange Avenue, Cleveland, Ohio. 

2. Basket Fruits, Inc., is a corporation, whose post office address 
in Yakima, Washington. 

3. Respondent Wesco Foods Company is a corporation whose post 
office address is 916 Produce Exchange Building, Chicago, Illinois. 
During all of the times referred to in the complaint, each of the said 
respondents was licensed under the act. 

t. On July 9, 1943, respondent agreed to purchase 10 carloads 
of unfaced grade U. S. No. 1 fresh Italian prunes in half-bushel 
baskets from Basket Fruits, Inc., at the agreed price of $2.45 per 
basket, f.o.b. Yakima, Washington, for later shipment. A deposit 
of $200 per carload to apply on the purchase price was to be paid 
by respondent at the seller’s request. Such agreement is evidenced 
by the seller’s written confirmation dated July 9, 1943, which car- 
ried the proviso: “Delivery of entire 10 cars is subject to seller’s 
ability to get deliveries from growers.” 

5. On July 10, 1948, respondent, acting as broker for complainant, 
confirmed a sale of 10 carloads of unfaced, grade U. S. No. 1 fresh 
Italian prunes from Basket Fruits, Inc., of Yakima, Washington, 
to complainant at Cleveland, Ohio, at $2.45 per half-bushel basket, 
f.o.b, for a buying service charge of $25. Complainant made a de- 
posit payment to respondent of $200 per carload. The written con- 
firmation of sale that was issued by respondent to complainant did 
not contain the provision: “Delivery of entire 10 cars is subject to 
seller’s ability to get deliveries from growers.” 

6. During the months of June and July 1948, Basket Fruits, Inc., 
executed contracts with three growers of Italian prunes in the 
Yakima, Washington, territory whereby the growers were to market 
an estimated total of about 165 tons of Italian prunes through Bas- 
ket Fruits, Inc., from which source Basket Fruits, Inc., expected to 
fill the orders that were placed by respondent. On or about Sep- 
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tember 14, 1943, complainant was notified that due to a shortage of 
production of prunes in the Yakima producing territory it was 
doubtful that the full 10 carloads could be delivered. 

7. During the period, August 28 to September 3, 1943, Basket 
Fruits, Inc., shipped to respondent four of the 10 carloads of Italian 
prunes in accordance with its contract to sell and the four carloads 
were redelivered by respondent to, and received by, complainant. The 
four carloads were the only prunes that complainant received on the 
contract. Respondent repaid to complainant $1,200. the unused por- 
tion of the $2,000 that complainant had deposited. 

8. The complaint was filed on February .28, 1944, which was 
within nine months after the alleged cause of action accrued. 


CONCLUSIONS 

Having found that respondent acted in the capacity of broker, the 
question arises as to what, if any, liability attaches to its failure to 
transmit to complainant a copy of the confirmation dated July 9, 
1943, which it says was received from Basket Fruits, Inc., several 
days subsequent to the issuance of its confirmation to complainant 
dated July 10, 19483. Respondent’s confirmation to complainant did 
not contain the provision contained in the confirmation dated July 9, 
1943, which was intended to excuse deliveries by Basket Fruits, Inc., 
in the event it was unable to secure prunes from the growers thereof, 
and the failure to inform complainant of the proviso that was in- 
serted for the seller’s protection, in effect, constituted the placing of 
the order upon a materially different basis than complainant had 
authorized. Complainant should have been furnished with a copy 
of the confirmation of sale issued by Basket Fruits, Inc., to re- 
spondent. It is concluded that the failure of respondent to discharge 
such duty constituted a violation of section 2 (4) of the act. Horvitz 
Brothers vy. Rothstein & Sons, Inc., 2 A. D, 600. 

Respondent challenges the sufficiency of complainant’s proof of 
damages. Complainant’s claimed damages are stated as the differ- 
ence between the cost to complainant and the wholesale market value 
of $4.25 to $4.50 per half-bushel basket, at Cleveland during the 
period September 13 to 21, 1943. Such measure of damages is ad- 
vanced upon the theory that respondent was the actual seller of the 
prunes. If the relationship of respondent and complainant was that 
of seller and buyer, complainant is not entitled to lost profits as 
reparation because complainant could have replaced the six cars as 
it concedes in its letter of September 30, 1943 (Exhibit 35 to Inves- 
tigation Report). (. 7. Schaefer Company v. Zimmerman Brothers, 
PACA Docket No. 1803, S. 1303; EF. Meyer Fruit Company v. Geo. 
Haxton & Son, Inc., 3 A.D. 277. The price at which replacement 
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could have been made is not shown by satisfactory evidence. The 
measure of damages in actions arising out of brokerage transactions 
is generally the same as those arising out of any. other transaction, 
that is, compensation for the injury sustained. Brokers, 8 Am. Jur. 
§ 216. Damages which are the direct consequence of the broker’s 
negligence are recoverable by the broker’s principal. To what extent 
was complainant damaged by the failure of respondent to inform 
complainant promptly that the order for the 10 carloads of prunes 
was placed, subject to the seller’s ability to get prunes from the grow- 
ers. If complainant had known of the inclusion of such provision 
in the contract to purchase from Basket Fruits, Inc., it might have 
cancelled its order given to respondent. However, it is not shown 
that if complainant had known of the seller’s conditional delivery 
provision it could have entered into another contract to buy else- 
where at the same price or even at another price. Since it cannot 
be determined to what extent and in what amount complainant was 
injured, it follows that only nominal damages can be awarded. 


ORDER 

Within 30 days from the date of this decision, Wesco Foods Com- 
pany shall pay to complainant $1.00 as nominal damages. 

The complaint against Basket Fruits, Inc., is dismissed. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 887) 


J. F. MAcNutry v. HANNArorD Bros. Co. PACA Doc. No. 4411. Decided March 
5, 1945. 


Award of Reparation for Brokerage Fee Not Violative of Ceiling Prices 
of O.P.A. 


Failure of purchaser of potatoes to pay buying broker a commission in accord- 
ance with contract entitles the broker to an award of reparation for 
amount due him, such payment having been held by Office of Price Ad- 
ministration not to be a violative of its maximum price regulations. 


Messrs. Draper & Bartle, of Troy, New York, for complainant. Mr. Frank P. 
Preti, of Portland, Maine, for respondent. Miss Rufe D, Edwards, Exam- 
iner. 

Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 
trator. 

PRELIMINARY STATEMENT 
On September 6, 1944, the complainant, J. F. MacNulty, filed a 
formal complaint under the Perishable Agricultural Commodities 

Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.), against the respondent, 
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Hannaford Bros. Co., because of respondent’s failure to pay for brok- 
erage services. The complainant alleges that on June 11, 1943, the 
respondent employed him to purchase for the respondent’s account 
15 carloads of North Carolina potatoes, to be shipped from North 
Carolina to Maine; that, in a telegram dated June 11, 1943, the re- 
spondent agreed to pay the ceiling price for the potatoes, and to pay 
the complainant brokerage; that on June 12, 1943, the complainant 
negotiated such a purchase and on the terms agreed to by the re- 
spondent; that 15 carloads of potatoes were shipped under this con- 
tract to the respondent, but the respondent has failed to pay the 
complainant the reasonable value for his services, amounting to $18 
; per carload, or a total of $270. 

The respondent, in its answer, admits that the complainant is due 
the brokerage on these 15 shipments, and that it agreed to pay the 
brokerage. However, the respondent contends that the $2.84 per 
cwt. paid the shipper was the maximum amount it could legally pay 
for these potatoes, and that a payment to the complainant now 
would be in violation of the Oftice of Price Administration regula- 
tions. 

It is revealed in the report of investigation that prior to the adop- 
tion of the Office of Price Administration regulations, it was the 
general custom in the produce trade for the seller to pay the broker- 
age in such transactions. In the instant transaction, however, a 
special agreement was made whereby the respondent was to pay the 
complainant brokerage. 

The report of investigation was served on the parties on October 
13, 1944, in accordance with the rules of practice (7 CFR, Cum. 
Supp., 47.24). 

Since the amount claimed as damages does not exceed $500, this 
proceeding is handled without a formal hearing, and evidence has 
been submitted by the parties in writing. 


FINDINGS OF FACT 

1. The complainant is an individual whose address is Albany, 
New York. 

2. The respondent is a corporation whose address is Cross and 
Commercial Streets, Portland, Maine. The respondent was licensed 
under the act at the time of the transaction involved herein. 

3. On June 11, 1943, the respondent employed the complainant 
as its broker to negotiate for the respondent the purchase of 15 car- 
loads of North Carolina potatoes, to be shipped from North Caro- 
lina to Maine. 

4. In an exchange of telegrams on June 11, 1943, it was agreed 
between the complainant and the respondent that the complainant 
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would obtain for the respondent 15 carloads of potatoes at ceiling 
prices, and that the respondent would pay the complainant’s broker- 
age charges. 

5. The complainant negotiated, on behalf of the respondent, and 
respondent approved the purchase of 15 carloads of North Carolina 
potatoes at the ceiling price from J. A. Henderson & Company at 
Aurora, North Carolina. 

6. Thereafter, there were delivered to the respondent, and the 
respondent accepted 15 cars of North Carolina potatoes, but the re- 
spondent has failed to pay the reasonable value of the brokerage 
services rendered by the complainant. which is the sum of $18 per 
carload, or a total of $270. 

7. J. A. Henderson & Company has not paid a brokerage on this 
transaction to complainant and has not contracted to do so. The 
price paid by respondent did not include a charge for brokerage to 
be paid the complainant. 

8. Informal complaint was filed on March 6, 1944, which was 
within nine months after July 1943, when the cause of action accrued. 


CONCLUSIONS 
Since the seller is not a party to this proceeding, it is not neces- 
sary to determine whether the respondent paid the seller more than 


the ceiling price for the potatoes. The Office of Price Administra- 
tion has ruled that, on the facts as found above, the payment of 
brokerage by the respondent to its agent will not constitute a viola- 
tion of Rev. M.P.R. 271 of the Office of Price Administration. The 
question which had to be decided was whether the complainant was 
agent for the respondent in this transaction. In the answer, re- 
spondent referred to Exhibit 10 annexed to the Fruit & Vegetable 
Branch’s report of investigation as an opinion by OPA to the effect 
that it is not proper for respondent to pay the brokerage claimed. 
The sentence, in which the Regional Price Attorney gives the opinion 
referred to, begins: “If the facts as stated in Preti’s letter are 
true...” Preti is attorney for respondent and his letter states, as 
his understanding of the fact, that complainant first specifically of- 
fered 15 cars of potatoes to respondent. It was on the basis of this 
fact, and others stated in Preti’s letter, that the OPA opinion, cited 
by respondent, was given. The telegrams exchanged between com- 
plainant and respondent show that the facts are not in accord with 
Mr. Preti’s understanding as stated in his letter. The telegrams, 
copies of which are attached to the complaint, indicate that re- 
spondent first asked complainant to ship 15 cars to respondent, 
thereby making complainant respondent’s agent to negotiate a pur- 
chase. The answer, in effect, admits that the telegrams were as shown 
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and that they correctly reflect the transaction. Exhibit 9, annexed 
to the report of investigation, is a copy of @ letter written by OPA 
to the Fruit & Vegetable Branch prior to the letter which is exhibit 
10. The earlier letter clearly states that Rev. M.P.R. 271 recog- 
nizes the position of a buying broker under contract with the buyer 
and receiving no compensation from the seller. The letter calls 
attention to the provision in the definition of broker (Rev. M.P.R. 
271, section 8, subdivision 11) that if any person acts as an agent 
for the purchaser, his commission shall be paid by the purchaser and 
shall not be added to the purchaser’s base price or maximum price. 
Tt has been found that the respondent employed the complainant 
as its broker to negotiate the purchase of the potatoes. The contract 
calls for the brokerage to be paid by the respondent, not by the 
seller. Exhibit 12, annexed to the report of investigation, a letter to 
the Fruit & Vegetable Branch from the seller, explains as a country 
shipper’s charge the 8c-per-cwt. item in the bill rendered. Whether 
this charge was legal or illegal under the price-ceiling regulations. 
it was not made as a brokerage charge for the benefit of the com- 
plainant. It is concluded that the complainant was agent for the 
purchaser, the respondent. and that the respondent’s failure to pay 
the complainant for services rendered is a violation of section 2 of 


the act. for which the complainant should be awarded reparation, 
with interest. and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, the respondent 
shall pay to the complainant, $270 with interest thereon at 5 percent 
per annum from July 1, 1943 until paid. - 

The facts and circumstances, as set forth herein, shall be published. 

Copies of this decision shall be served on the parties by registered 
mail or in person, and, except as to the date of payment of repara- 
tion and as to service on the parties, this order shall become effective 
20 days after its date. 


(A. D. 888) 


Senter Bros., Inc. v. Curtis & Company. PACA Doc. No. 4401. Decided 
March 7, 1945. 


Failure to Pay Purchase Price—Lack of Implied Warranty after 
Inspection of Commodity 


Where evidence supports complainant’s position that the sale was of peppers 
then available at its place of business, and was made on the basis of an 
inspection by respondent’s agent, and no express warranties were made, 
it is held that no warranty can be implied as the agent had an oppor- 
tunity to thoroughly inspect the commodity and reparation should be 
awarded to complainant for the purchase price which respondent failed 
to pay. 
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Custom and Usage Not Allowed to Subvert Rule of Law 


Alleged customs in trade not to examine all of lot purchased, and that out-of- 
town buyers purchasing in New York are usually permitted to notify the 
seller of defects and return the same if confirmed by Government inspec- 
tion held not supported by convincing evidence; nor will custom or usage 
be allowed to subvert an established rule of law. 


. Irving Coopersmith, of New York, New York, for complainant. Curtis ¢ 
Company, of Boston, Massachusetts, respondent, pro se. Miss Rufe D. 
Edwards, Examiner. 

Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 
On May 18, 1944, the complainant, Senter Bros., Inc., filed a for- 


mal complaint under the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 1940 ed. 499a et seq.), against the respondent, Curtis 
& Company, because of the respondent’s failure to pay the purchase 
price of a shipment of peppers. The complainant alleges that on 
January 14, 1944, by oral agreement with respondent’s agent, Meyer 
Israel, the complainant sold respondent 75 baskets of Scout brand 
peppers at the agreed price of $4.00 per basket, f.o.b, complainant’s 
store, plus 15 cents a basket additional for wrapping. or for the total 
amount of $211.25, The complainant states that the peppers were 
inspected by respondent’s agent at the complainant’s store and the 
complainant made no express warranty as to grade or quality. The 
complainant further states that following arrangements made by the 
respondent’s agent, Meyer Israel, a truck took delivery of the pep- 
pers at complainant’s store at New York, New York, and trans- 
ported them to respondent at Boston, Massachusetts, but that the 
respondent has failed to pay any part of the agreed purchase price 
of $311.25, 

The respondent, in its answer, states that it purchased 75 baskets 
of fancy Florida Scout peppers and that the complainant repre 
sented and warranted the quality of the peppers purchased by the 
respondent from the complainant. The respondent states that Meyer 
Israel did not inspect the entire lot of peppers at the time of the 
purchase since they were not available at the complainant’s place of 
husiness and that express warranty by the seller was given that the 
peppers were fancy and A-1 quality and merchantable. The respond- 
ent states that the Government inspection made immediately upon 
the arrival at Boston showed 15 to 25 percent decay in advanced 
stages. Respondent contends that if these peppers, when they left 
complainant’s place of business. were fancy grade A as they were 
represented to be by the seller, they would not have decaved in tran- 
sit from New York to Boston. 


The report of investigation was served on complainant on August 





198 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D. 88 


18, 1944, and on respondent on August 19, 1944, in accordance with 
the rules of practice (7 CFR, Cum. Supp., 47.24). 

Since the amount claimed as damages does not exceed $500, this 
proceeding is held without a formal hearing, and evidence has been 
submitted by the parties in writing. 


FINDINGS OF FACT 

1. The complainant is a corporation whose address is 319 Wash- 
ington Street, New York, New York. 

2. The respondent, Samuel Silk, doing business as Curtis & Com- 
pany, is an individual whose address is 104-106 Faneuil Hall Market, 
Boston, Massachusetts. The respondent was licensed under the act 
at the time of the transaction involved herein. 

3. On January 14, 1944, the complainant sold to the respondent 
through the respondent’s agent, Meyer Israel, 75 baskets of Scout 
brand peppers at $4.00 per basket. plus 15 cents additional per bas- 
ket for wrapping. or for the total sale price of $311.25 f.o.b. com- 
plainant’s store. 

4. The peppers were inspected by the respondent’s agent, Meyer 
Tsrael, who accepted them for the respondent. The complainant made 
no express warranty as to grade or quality of the peppers. 

5. The respondent’s agent, Meyer Israel. had the peppers trucked 
from the complainant’s store in New York, New York, to Boston, 
Massachusetts. 

6. The respondent has refused to pay the complainant the agreed 
purchase price of $311.25, which amount is now due and owing the 
complainant from the respondent. 

7. The formal complaint was filed May 18, 1944, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 

The issue raised by the pleadings is whether there was a sale after 
inspection, or a sale in reliance on an express warranty or repre- 
sentation as to quality. The evidence favors complainant’s conten- 
tion that the 75 baskets of peppers were in the store at the time 
of the transaction, and that the purchase was made by respondent’s 
agent solely on the basis of his own inspection. The agent was appar- 
ently as competent as complainant to judge the grade, size, quality 
and condition of the peppers and it is doubtful if any express war- 
ranties were made by complainant. Complainant’s sale ticket, sold 
card and invoice issued to respondent do not contain a reference to 
grade. 

Since the peppers were purchased after inspection and the oppor- 
tunity for thorough inspection was afforded, no warranty can be 
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implied. Cudahy Packing Co. v. Narzisenfeld (C. C. A. 2nd 1924) 
8 F. (2d) 567; Miles-Conley Co., Inc. vy. A. Troiano & Co., Ine., 3 
A.D. 34. Respondent is obligated in the amount of the full pur- 
chase price. Sawyer Fruit and Vegetable Company v. Arizona Pro- 


| duce Company, 1 A. D. 5388. 


It is also contended that it is the custom in the trade not to 
examine each and every hamper of produce upon purchasing a lot, 
and that out-of-town buyers who purchase their merchandise in New 
York are usually permitted to notify the seller of defects and to 
return the same if the defects are confirmed by Government inspec- 
tion. Substantially the same point was raised in Cudahy Packing 
Vo. v. Narzisenfeld, supra. It is well settled law, the court said, 
that usage will not be allowed to subvert an established rule of law, 
for it would lead to mischievious consequences, embarrass trade, and 
be against public policy. Furthermore, the custom alleged is not sup- 
ported by convincing evidence. 

Respondent’s failure to pay the agreed purchase price of the pep- 
pers constitutes a violation of section 2 of the act. Reparation should 
be awarded the complainant for the amount claimed, with interest, 
and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, the respondent shall 
pay to the complainant $311.25, with interest thereon at 5 percent 
per annum from January 15, 1944, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies of this decision shall be served on the parties by registered 
mail or in person, and except as to the date of payment of repara- 
tion and service on the parties, this order shall become effective 20 
days after its date. 


(4. D. 889) 


NEUMAN & BoRCHARDT v. AMERICAN FRUIT GROWERS, INC. PACA Doc. No. 4324. 
Decided March 12, 1945. 


Failure to Account—Oral Sale Agreement—Sales of Commodity to Local 
Cannery Constituting Interstate Transactions—Principal and Agent— 
Acts of Selling Agent Granting Refunds to Buyers Held in Excess of 
Authority—F.0O.B. Sale—Dismissal of Counterclaim 


Where complainant delivered carloads of bulk beans to respondent for sale as 
complainant’s agent and claimed that it was agreed that the sales were 
to be made locally, and that respondent has failed to account in full for 
sales made by it in that manner, but respondent contended that it was 
agreed that sales would be negotiated for complainant on the basis of 
sound arrival of the beans at interstate designations, and in its counter- 
claim seeks recovery of amounts paid to buyers as allowances or price 
reductions due to failure of the beans to arrive at destination in good 
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condition, it is held: (1) the oral agreement called for sales to be made 
at prices f.o.b. Belle Glade, Florida; (2) respondent’s compensation was 
5 and 10 cents per 30-pound hamper depending on whether the sales price 
was $2 or more, or less than $2 per hamper; (3) the granting of refunds 
by respondent to buyers was in excess of respondent’s authority; (4) since 
the beans sold to local canners were processed for sale outside the State 
of Florida, such sales constituted transactions in interstate commerce; 
(5) reparation is awarded complainant on the basis of the sales f.o.b. 
Belle Glade, less commissions earned by respondent; and (6) respondent’s 
counterclaim is dismissed. 


Neuman & Borchardt, of Canal Point, Florida, pro se. Mr. Harry 8S. Dunmire, 
of Pittsburgh, Pennsylvania, for respondent. Miss Rufe D. Edwards, Exam- 
iner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

Complainant, Neuman & Borchardt, filed a formal complaint on 
September 27, 1943, under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seg.), against American Fruit 
Growers, Inc. Complainant alleges that on and between October 23 
and November 3, 1942, it delivered quantities of beans to respondent 
at Belle Glade, Florida, under an oral agreement, whereby respond- 
ent was to sell the beans for the account of complainant locally at 
Belle Glade, but in violation of such agreement shipped tive carloads, 
consisting of a total of 2,919-hampers, to Eastern markets, and sold 
41,895 pounds in bulk at Belle Glade; that respondent “assured” 
complainant that the beans brought prices totaling $6,873.88, but paid 
complainant only $3,811.10; and that there is due and owing com- 
plainant from respondent, $2,847. Complainant asks for reparation 
in that amount. 

Respondent answering denies that the agreement called for sale 
of the beans locally at Belle Glade, but claims it provided for their 
sale in whatever manner of marketing respondent believed best; that 
complainant assured respondent that the beans were good, sound, 
and healthy and were suitable for shipment to distant markets; that 
in accordance with such agreement respondent forwarded and sold 
two carloads at Boston at $1.60 per hamper, f.o.b. loading point, three 
carloads at New York City, one carload at $1.60 per hamper, one 
carload at $2 per hamper, and one carload at $2.25 per hamper, f.o.b. 
loading point, all guaranteed to be sound on arrival; that the bal- 
ance of the beans were sold at Belle Glade, one lot at $1.15 and one 
lot at $1.35 per hamper; that four of the five carloads were rejected 
by the purchasers because the beans did not arrive in sound condition 
and required resale thereof; and that an allowance was made to the 
purchaser of one of the five carloads as an inducement to acceptance. 

Respondent alleges in its counterclaim that it advanced to com- 
plainant $3,077.10 in reliance upon complainant’s assurance that the 
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beans were in suitable shipping condition to reach interstate destina- 








ma tions in good condition; that it was agreed that any adjustments 
ds made by respondent on sales would be charged back against com- 
ce plainant; that adjustments were made but respondent was unable 
oe to reimburse itself fully from the net proceeds, which amounted to 
.b. $2,486.18, and there remains due and owing respondent from com- 
™ plainant $590.92. Respondent asks that the complaint be dismissed 
- and that it be awarded reparation on its counterclaim in that amount. 
m- Complainant and respondent waived a formal hearing and, in 





lieu thereof have submitted evidence in the manner authorized by 



























is section 6 of the act and the rules of practice (7 CFR, Cum. Supp., 
47.32(a) and 47.37). 
| A report of investigation was served by registered mail on com- 
” plainant on November 20 and on respondent on November 23, 1943, 
- and a supplemental report of investigation was likewise served on 
ov complainant on October 6, 1944, and on respondent on October 7, 
“194d. sae 
1 The parties agree that on or about October 20, 1942, an oral agree- 
at ment was entered into between L. H. Neuman and E. H. Borchardt, 
s, the individual members of complainant partnership, and Jack 
id Thorne, respondent’s sales manager at Belle Glade, concerning the 
1” sale of complainant’s beans but they are in sharp dispute as to the 
d terms and conditions of such agreement. Complainant claims that 
% Jack Thorne and T. M, ‘Torbert of respondent corporation solicited 
ae complainant for the privilege of handling and selling its beans, where- 
upon complainant made the following statement to respondent: “You 
” can handle our produce provided, however, that you sell our beans 
wl locally at the best price available and under no circumstances are 
" you to ship our beans but are to sell the beans locally even if you 
1, have to sell them to the canning plant. We expect the beans to be 
it sold for cash and we will be around the next day to get our money.” 
d Complainant submitted a reply to respondent's counterclaim after 
- the time for filing had expired; but it was accepted and served as an 
\e opening statement of facts. Complainant denies therein that there 
Es was an agreement to permit respondent to make adjustments with 
I. purchasers of the beans which failed to arrive at destination in good 
- condition, as alleged by the respondent. Attention is called by com- 
d plainant to the report of sales made by respondent’s sales manager, 
. Jack Thorne, to E, H. Borchardt, on October 27, 1942 (Exhibit A 
. annexed to the complaint), in part, as follows: 









We are enclosing our draft No. 572 in the amount of $1,977.10 covering 
returns of sale on FGE 22479, 640 beans shipped 10/25/42, and FGE 
51494, 640 beans, shipped 10/24/42—as follows:— 
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1280 Hampers @ 1.60 Fob $2,048.00 
Less 5¢ Per Package Slg Charge 
Unloading Hampers 
Loading—2 Cars 
70.90* 


1,977.10 


Included in respondent’s statement of facts as an affidavit by 
Jack Thorne who states that it was agreed that respondent would 
undertake the marketing of complainant’s beans on the basis of a 
commission charge of 10¢ per 30-pound hamper when sales were 
_ made at $2 or more per hamper, and 5¢ per hamper when the price 
was less than $2 per hamper; that respondent was to make sales in 
the manner believed to be to the best advantage of complainant and 
that the beans were to be sold “in interstate commerce and not local- 
ly ;” that the carrying quality of the beans was discussed and com- 
plainant assured Thorne “that their beans were of good, sound 
quality and in suitable condition to stand shipment to distant mar- 
kets and to arrive in good, merchantable condition.” ‘Thorne identi- 
tied the five carloads that were shipped to and sold at Boston, 
Newark, and New York City, and stated that on October 27, re- 
spondent advanced $1,977.10 to complainant out of its own funds, 
and without having collected any part of the net proceeds of the five 
carloads, $400 on October 27, $200 on October 29, and $500 on Novem- 
ber 3, making a total of $3,077.10 which was advanced to complainant 
on the beans. 

The record includes an inspection certificate based on inspection of 
car FGE 51494 by the Binney Inspection Service made at Boston, 
and certificates of inspection made by Federal inspectors of the 
contents of the other four carloads at Newark, New York City, and 
Boston. 

T. M. Torbert, respondent’s manager at Belle Glade, states that 
he was present at a conference held about October 27 between Jack 
Thorne, L. H. Neuman, E. H. Borchardt, and R. A. Cameron, Jr., 
and that during the conference “Mr. Thorne advised Neuman and 
Borchardt that a previous advance of $1,977.10 made against two 
cars of beans shipped constituted an advance and that these two cars 
were sold on a basis of sound arrival guaranteed and that if these 
cars did not arrive in good condition any adjustment or difference 
between net returns and advances would be charged back to the 
growers ... and that Neuman advised that this was understood ;” 
that it was also discussed whether to sell some of the beans to the 
local cannery or to continue to pack them in hampers; that com- 


*Exhibit A reads “70.90” as shown. The correct sum of the three deductions is $70.40. 
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plainant insisted the beans were of good quality and would carry 
in good condition; and that it was then decided to continue to pack 
them in hampers and three more cars were loaded. 

The affidavits of Jack Thorne and T. M. Torbert are corroborated, 
in part, by that of R. A. Cameron, Jr. 

Respondent’s statement also includes the affidavit of Harry Lie- 
berman, an employee of Heller Bros. Co., Inc., at New York City, 
which supplied details as to the condition and sale results of the beans 
in cars FGE 14226 and FGE 33391. Similar detailed information 
is supplied in an affidavit by Fred E. Farnum of Sawyer & Com- 
pany, Boston, concerning the condition and sale of beans shipped 
in cars FGE 51494, FGE 22479, and WFE 63418. Disposition details 
as to the beans in car FGE 22479 sold at Newark are contained in 
the affidavit of Joseph Ringel of Sawyer & Company. 


FINDINGS OF FACT 

1. Complainant is a partnership composed of L. H. Neuman and 
KE. H. Borchardt, whose post office address is Canal Point, Florida. 

2. Respondent is a corporation existing under the laws of the 
State of Delaware, with headquarters at Los Angeles. California. 
During all of the times referred to in the complaint, respondent was 
licensed under the act. 

3. On October 20, 1942, complainant and respondent, acting 
through Jack Thorne, respondent’s agent at Belle Glade. Florida. 
entered into an oral agreement whereby respondent undertook to sell 
complainant’s crop of beans for an agreed compensation of 5¢ per 
30-pound hamper on sales made for less than $2 per hamper, and 10¢ 
per 30-pound hamper on sales made for $2 per hamper or more, all 
sales to be made a prices f.o.b. Belle Glade, Florida. 

4. In accordance with such agreement, complainant loaded at Belle 
Glade, Florida, on and between October 23 and 30, 1942, and re- 
spondent sold for complainant’s account, five carloads of beans on 
the dates and at prices per 30-pound hamper, f.o.b. Belle Glade, 
Florida, as follows: 

Date No. Price Per 
Shipped Car No Hampers Hamper Price Per Car 
Oct. 24 FGE 51494 640 $1.60 $1,024.00 
Oct. 24 FGE 22479 640 $1.60 $1,024.00 
Oct. 26 FGE 14226 640 $1.60 $1,024.00 
Oct. 28 WFE 63418 640 $2.00 $1,280.00 
Oct. 29 FGE 33391 359 2.25 $ 807.75 


$5,159.75 


5. Respondent also sold for complainant to the local cannery 
at Belle Glade, Florida, on and between October 29 and November 
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3, 1942, a total of 41,895 pounds of beans for the total gross amount 
of $1,803.88. 

6. Respondent reported to complainant that sales of the beans 
had been made, and paid to complainant a total of $3,811.10, which 
amount included $734.10 that was paid direct to complainant by the 
local cannery at Belle Glade. 

7. Carloads FGE 51494, FGE 22479, and WFE 63418 were sold 
by respondent to Sawyer & Company, Inc., at Boston, Massachusetts. 
Car WFE 51494 arrived at Boston on or before October 31, 1942. 
The hampers were fairly well to well filled, the beans were reason- 
ably clean to clean, pods were fairly well to well formed, 5 to 6 
percent misshapen, 2 to 3 percent were small and flabby: the bal- 
ance were medium to large and were of fairly good, green color; 
20 to 25, percent were pale, 8 to 10 percent had yellowish brown dis- 
colored areas, 3 to 4 percent were immature or over-mature, 1 to 2 
percent showed worm or insect injury, decay consisting of soft rot 
averaged 1 percent. 

8. Car FGE 22479 arrived at Newark, New Jersey, on or prior 
to October 31, 1942. The beans were mostly clean, some fairly 
clean, generally well formed, mostly fairly young and fairly tender: 
some young and tender: the beans that were free from decay were 
fresh and crisp; there was no decay in one-fourth of the samples ex- 
amined; in one-half of the samples examined decay (Watery Soft 
Rot mostly in advanced stages and generally nested) ranged from 
1 to 5 percent, the remainder of the load showing 10 percent to 50 
percent, averaging 8 percent. The beans failed to grade U.S. No. 1 
on account of the percentage affected by decay. 

9. Car WFE 63418 arrived at Boston, Massachusetts, on or prior 
to November 3. 1942. The pods were clean and generally fair to 
fairly well formed; smooth, meaty, voung, tender, and generally 
bright. The beans that were free from decay were fresh: the beans 
in the top layer of the load were affected by decay ranging mostly 
from 5 to 10 percent. those in the second and third layers were af- 
fected by decay ranging from less than 1 percent to 5 percent, gen- 
erally 1 to 2 percent; the decay consisted generally of Watery Soft 
Rot mostly in advanced stages in nests with heavy growth of mold. 
The stock failed to grade 1. S. No. 1 on account of excessive decay. 

10. Respondent sold the three carloads of beans described in the 
foregoing paragraphs seven, eight, and nine to Sawyer & Company. 
Inec., upon the representation that they were shipped under stand- 
ard refrigeration, and would be sound on arrival but, upon inspec- 
tion of the beans, Sawyer & Company notified respondent of its re- 
jection of cars FGE 51494 and WFE 63418 at Boston, Massachusetts, 
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and car FGE 22479 at Newark, New Jersey. Respondent requested 
Sawyer & Company to sell the beans for the best price obtainable 
and to make a proper accounting. 

11. In accordance with respondent’s instructions, Sawyer & Com- 
pany sold the beans shipped in car FGE 22479 at Newark, New 
Jersey, for gross proceeds of $513.40, from which gross amount it 
deducted the cost of inspection, freight, and handling charges. Re- 
spondent received as net proceeds $172.65. 

12. Sawyer & Company sold the beans in car WFE 63418 at 
Boston, for a gross amount of $794.88 from which it deducted in- 
spection costs, freight, and terminal charges, cost of packing and 
other expense items, realizing net proceeds of $199.41 which it re- 
mitted to respondent. 

13. Sawyer & Company sold the beans in car FGE 51494 at 
Boston, for gross proceeds of $830.35, from which it deducted freight 
and other proper expense items, realizing net proceeds of $420.93 
which it remitted to respondent. 

14. Prior to respondent’s final report to complainant showing 
$172.65 and $420.93 as net proceeds of cars FGE 22479 and FGE 
51494, respondent reported to complainant that sale had been made 
of the beans shipped in those cars at $1.60 per hamper, f.o.b. Belle 
Glade, for a gross amount of $2,048 and net proceeds of $1,977.10. 

15. Respondent sold the beans that were loaded in cars FGE 
14226 and FGE 33391 to Heller Bros. Co., 303 Washington Street, 
New York, New York, upon the representation that they would be 
sound on arrival. Car FGE 14226 arrived at New York on or 
prior to October 30, 1942. The beans were generally fresh and 
bright, a few were wilted; there was no decay in some of the beans, 
but most of them were affected by decay ranging from 1 to 15 per- 
cent, averaging approximately 3 percent and consisting of Gray 
Mold Rot in advanced stages. The buyer, Heller Bros. Co., Inc.. 
immediately notified Jack Thorne, of respondent corporation, of the 
condition found by inspection and it was then agreed by and between 
the buyer and respondent’s agent, Jack Thorne, to reduce the price 
from $1.60 per hamper fa.b., Belle Glade, Florida, to $1.10 per 
hamper, and the purchaser paid respondent for the shipment the 
adjusted price of $704. 

16. Car FGE 33391 arrived at New York on or prior to Novem- 
ber 4, 1942. The stock was mostly fresh, firm, and green, a few 
being slightly flabby; from 3 to 15 percent, averaging approximately 
6 percent, were tough, and the pods were turning yellow or yellow: 
from 1 to 30 percent, average approximately 8 percent, were af- 
fected by decay consisting of Gray Mold Rot and Watery Soft Rot. 
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mostly in advanced stages and nested. The buyer promptly notified 
respondent of the condition found and that the shipment would not 
be accepted. Thereupon, respondent requested the buyer to dispose 
of the beans at the best price obtainable and in accordance with 
such request, the buyer sold the beans for gross proceeds of $334 
from which amount freight, cartage, cost of packing and other proper 
expense items were deducted, leaving net proceeds of $129.74, which 
net proceeds were forwarded to respondent. 

17. Complainant filed an informal complaint against respondent 
on February 19, 1943, which was within nine months after the cause 
. of action accrued and filed a formal complaint on September 27, 
1943. 


CONCLUSIONS 


Respondent contends that beans which have been placed in hampers 
and loaded in refrigerator cars are never sold locally at Belle Glade. 
The evidence does not indicate that it was intended to sell the beans 
that were loaded in that manner for local consumption but it does 
indicate that sales were to be made by respondent locally for cash 
on an f.0.b, Belle Glade basis. In respondent’s “All American Flyer” 
letter of October 29, 1942, and included in the report of investiga- 


tion, the sale of three carloads of beans is reported for “Cash 1.75 
f.o.b.” 

It seems unreasonable that complainant would have agreed to 
deliver its beans to respondent for sale in “whatever manner of 
marketing respondent believed best,” and in the event that the beans 
failed to arrive in satisfactory condition at various destinations, 
respondent was authorized to make adjustments with the purchasers 
and charge back to complainant amounts paid to, or allowances made 
to such purchasers. Clear and convincing proof of such an oral 
contract has not been supplied. The physical evidence, such as re- 
spondent’s written report of sales covering cars FGE 22479 and FGF 
51494, seems to support complainant’s claim that sales were to be 
made locally for cash. 

Respondent seems to place considerable reliance upon the claim that 
complainant was notified on October 27, 1942, that payment of 
$1.977.10 constituted an advance on the two carloads first shipped 
and’ was not a final payment. It is probable that if such payment 
was, in fact, an advance, it would have been for a round sum such as 
$1.500 or $2,000, and a “selling charge” deduction would not have 
been made. Moreover, a prior agreement could not be modified by 
respondent’s mere statement that the payment was an advance. 

Having concluded that the sales agreement called for such sales 
to be made locally for cash, that is, on an f.o.b. Belle Glade basis, it 
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necessarily follows that respondent’s disposal of the beans that al- 
legedly were made on the basis of sound arrival guaranteed at desti- 
nations, and by the granting of refunds to buyers at destinations, 
were made on respondent’s responsibility and cannot be regarded as 
within the original agreement, or within modification of the orig- 
inal agreement, in the absence of complainant’s consent. 

Respondent alleges in its answer that the beans that were sold 
to the Belle Glade cannery were not in interstate commerce but such 
allegation in the answer has not been asserted in respondent’s an- 
swering statement of facts or discussed in its brief. Since beans 
processed at a cannery are generally shipped out of the State of 
Florida it is concluded that the beans sold to the cannery were in 
interstate commerce within the meaning of section 1(8) of the act 
which provides that “all cases where sale is either for shipment to 
another State, or for processing within the State and the shipment 
outside the State of the products resulting from such processing,” 
constitute transactions in interstate commerce. 

It is concluded that the evidence supports an award of reparation 
in complainant’s favor on the basis of sales listed in the findings of 
fact, paragraphs four and five, totaling $6,963.63, less commission 
charges of $215.78, and less the amount of $3,811.10 that was paid 


to complainant by respondent and the local cannery at Belle Glade, 
or $2,936.75; that respondent’s failure and refusal to account to 
and pay complainant such amount was, and is, in violation of sec- 
tion 2(4) of the act; that respondent’s counterclaim should be dis- 
missed; and that the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $2,936.75, with interest thereon at 5 
percent per annum from November 1, 1942, until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 


after its date. 
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(A. D. 890) 


RITTER & COMPANY v. D. L. PIAZZA COMPANY AND LorRD & SPENCER COMPANY, 
PACA Doc. No. 4373. Decided March 12, 1945. 


Failure to Pay Purchase Price—Principal and Agent—Act of Agent as 
Act of Principal 


Where the agent of the purchaser accepted a shipment of carrots after in- 
spection or opportunity for inspection, the purchaser is liable for the 
purchase price, since the principal is bound by the act of the agent, al- 
though the commodity did not meet the specifications upon arrival at 
destination. 


Evidence—Failure to Show Complaint Was Made Within Reasonable Time 


Where the evidence introduced by complainant indicates that purchaser did 
not complain of the quality of the shipment until 6 days after its arrival, 
and the purchaser alleged that it made complaint 2 days after arrival, 
but the undisputed evidence shows that the inspection was made 6 days 
after the arrival, held, the complaint was not made within a reasonable 
time. 


Intention to Part with Title and Dominion over Goods—Equitable 
Assignment—Chose in Action 


Although complainant is not the seller, it may recover the purchase price where 
the seller refused to refund advance payment received and notified com- 
plainant to take its own steps to ccllect from the buyer, since acts or words 
showing an intention to part with the title and dominion are sufficient 
to constitute an assignment in equity of a chose in action. 


*, R. W. Gudgeon, of Chicago, Illinois, for complainant. D. LA Piazza Com- 
pany, of Minneapolis, Minnesota, pro se. Lord & Spencer Company, of 
Boston, Massachusetts, pro se. Miss Rufe D, Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 

On September 30, 1948, the complainant, Ken D. Ritter, doing 
business as Ritter and Company, filed a formal complaint under the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.), against the respondents because of the failure of Lord 
& Spencer Company to pay the total contract price of a shipment 
of carrots, and D. L. Piazza Company’s failure to refund the advance 
made to it by the complainant. ‘The complainant alleges that on 
April 17, 1943, it sold to the respondent Lord & Spencer Company, 
for the account of respondent D. L. Piazza Company, one carload 
of 360 crates of V for Value Brand medium to large carrots at $3.50 
a crate, delivered Boston, Massachusetts; that the carrots were in- 
spected and accepted on track at Chicago by the Victory Distributing 
Company of Chicago, agent of Lord & Spencer Company; that the 
carrots were originally shipped from El Centre, California, and 
arrived in Boston on April 20, 1943; that the net amount due 
the complainant on this sale was $745.57; that Lord & Spencer ac- 
cepted the shipment at Boston, but has paid only $205.28 of the 
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purchase price; that the complainant paid respondent D. L. Piazza 
Company, $657.18, after deducting from the sale price brokerage 
of $35, and transportation and terminal expense of $25.39; that 
Lord & Spencer Company has failed to pay any part of the $540.29 
unpaid purchase price of the shipment: and that DL. Piazza 
Company has failed to refund the advance made it by the com- 
plainant. 4 

It is the position of Lord & Spencer Company that the car was 
not accepted at Chicago but was purchased on a delivered basis. 
Lord & Spencer Company states that the carrots, upon arrival at 
Boston, were not of the kind and quality which it was to receive, 
and that on April 22, 1943, it advised the Victory Distributing 
Company, its purchasing agent, and the complainant regarding the 
poor condition of the carrots. Lord & Spencer Company asks that 
a proper adjustment be made of the purchase price since the carrots 
were not up to specifications when they arrived in Boston, and con- 
tends that it could not inspect the car very much because the con- 
tents were piled so high, but that the car was unloaded on April 26, 
1943, and the carrots were inspected by the Binney Inspection Service 
of Boston. This inspection, which was made six days after the 


arrival of the shipment at Boston. revealed that 14 percent of the 
crates showed less than 1 percent decay. Balance of crates showed 
decay in various stages, affecting a few root tips and leaves in some 
crates to practically all leaves and many to most roots in others. 
Some packs settled 1 to 3 inches. This inspection does not show that 
the carrots previously inaccessible to inspection were inferior to those 


which were accessible. 

It is the position of respondent D. L. Piazza Company that the 
complainant did not disclose the name of the buyer at the time of 
the sale of the carrots, and, therefore, D. L. Piazza Company had 
no opportunity to pass on the buyer’s responsibility. This respondent 
asks that the complaint as to it be dismissed, contending that under 
the terms of the contract entered into between the parties, the com- 
plainant assumed the credit risk. 

The report of investigation filed in this case was served on the 
complainant and the respondent Lord & Spencer Company on April 
20, 1944, and on the respondent ID. L. Piazza Company on April 21, 
1944, in accordance with the rules of practice (7 CFR. 1941 Supp., 
47.24). 

The parties waived oral hearing in this proceeding and the evi- 
dence was submitted in writing in accordance with section 47.37 


of the rules of practice (7 CFR, 1941 Supp., 47.37). 
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FINDINGS OF FACT 
1. The complainant is an individual, Ken D. Ritter, whose ad- 


dress at the time of the transaction involved herein was 216 South 
Water Market, Chicago, Illinois, but whose present address is 355 
Morris Street, Toledo, Ohio. 

2. The respondent Lord & Spencer Company, is a corporation 
whose address is Boston Market Terminal, Fargo Street, Boston, 
Massachusetts. The respondent D. L. Piazza Company, is a part- 
nership composed of Dave, Providence, and Sam IL. Piazza whose 
address is Gorham Building, Minneapolis, Minnesota. The respond- 
ents were licensed under the act at the time of the transaction in- 
volved herein. 

3. On April 17, 1943, the complainant sold to the respondent Lord 
& Spencer Company, for the account of the respondent D. L. Piazza 
Company, a car, PFE 98636, of 360 crates of V for Value Brand 
medium to large carrots. The car was bought by Lord & Spencer 
Company by its agent, the Victory Distributing Company, on track 
at Chicago, Illinois, at $3.50 per crate, delivered Boston, or for the 
total purchase price of $1,260. The deduction of freight and ac- 
cessorial charges of $514.43 leaves the net amount of $745.57. 

4. The carload of carrots originated in El Centre, California, 
and its final destination was Boston, Massachusetts. 

5. After inspection, or opportunity to inspect, the shipment was 
accepted by the Victory Distributing Company at Chicago for the 
respondent Lord & Spencer Company, and was then shipped to 
Boston. 

6. The complainant paid to the respondent D. L. Piazza Com- 
pany, $687.18 representing the purchase price which it was to re- 
ceive from the respondent Lord & Spencer Company, less brokerage 
and expenses incurred at Chicago. 

7. The car arrived in Boston on April 20, 19438, but no complaint 
as to the quality or condition of the carrots was made by Lord & 
Spencer Company within a reasonable time. 

8. D. L. Piazza Company telegraphed complainant on May 27, 
1943, refusing to refund the payment received and telling him to 
take his own steps to collect for the car as the company was through 
with the car. Lord & Spencer Company has paid only the sum of 
$205.28 of the purchase price, and there remains due the complain- 
ant from Lord & Spencer Company the sum of $540.29, no part of 
which has been paid. 

9. The complaint was filed on September 30, 1943, which was 
within nine months after April 1943, when the cause of action ac- 


crued. 
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CONCLUSIONS 

The complainant has shown that the respondent Lord & Spencer 
Company, through its agent, accepted the car of carrots involved in 
this proceeding on track at Chicago after inspection, or opportunity 
to inspect. Therefore, this respondent is liable for the purchase 
price of the shipment since a buyer is bound by the actions of its 
agent in accepting the shipment, after inspection, which the buyer 
subsequently claimed did not meet specifications. August Stoerk, 
Ine, v. Steel City Fruit Co., PACA Docket No. 1217, S. 726. The 
complainant has also shown that Lord & Spencer Company did not 
complain about the shipment within a reasonable time after its ar- 
rival at Boston. By Lord & Spencer Company’s own admission, it 
did not make any complaint for two days after the arrival of the 
shipment. The fact that this respondent did not have the carrots 
inspected until six days after their arrival at Boston, tends to sup- 
port the complainant’s contention that no complaint was made until 
six days after the arrival of the car at final destination. 

Complainant is not the seller in this transaction and ordinarily 
could not recover the unpaid purchase price from the buyer but the 
telegram of May 27, 1943, from D. L. Piazza Company (Finding 
of Fact 8) indicates an intention to transfer the right of action to 
complainant and will be given effect as an equitable assignment. 
Any acts or words showing an intention to part with the title and 
dominion are sufficient to constitute an assignment in equity. 
Northwestern Mut. Life Ins. Co.-v. Wright, 153 Wis. 252, 140 
N.W. 1078 (1913); Whaless v. Meyer & Schmid Grocer Co., 140 
Mo. App. 572, 120 S.W. 708 (1909). 

Lord & Spencer Company’s failure to pay complainant the full 
purchase price of the carrots constitutes a violation of section 2 of 
the act, for which the complainant should be awarded reparation, 
with interest, and the facts should be published. The complaint as 
to D. L. Piazza Company should be dismissed. 


ORDER 

Within 30 days from the date of this decision, respondent Lord & 
Spencer Company shall pay complainant, as reparation, $540.29, 
with interest thereon at 5 percent per annum from April 20, 1948, 
until paid. The complaint as to D. L. Piazza Company is dismissed. 

The facts and circumstances, as set forth herein, shall be pub- 
lished. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
us to service on the parties, this order shall become effective 20 days 


after its date. 
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(A. D. 891) 
PACA Doc. No. 4410.* Decided March 16, 1945. 


Dismissal—Responsibility for Carrier’s Mistake in Reporting Freight Rates— 
Assumption of Payment of Freight Rates 


Where complainant at the time of purchase paid to respondent the agreed price 
of the oranges and a separate amount for the contemplated freight to 
destination, but the amount was insufficient due to the erroneous informa- 
tion furnished by the carrier and complainant was compelled to pay the 
carrier an additional sum, for which amount the respondent refused to 
reimburse him, it is held that complainant by his contract had assumed 
the burden of paying the costs of transportation regardless of any mis- 
take made by the carrier, and the complaint should be dismissed. 


_ Complainant, pro se. Mr. David J. Smilow, of Minneapolis, Minnesota, for 
respondent, Mr. F. W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 
On July 10, 1944, the complainant, * * * filed a formal complaint 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
1940 ed. 499a et seg.), against the respondent, * * *. Complainant 
alleges that on July 27, 1943, he purchased from respondent 129 
crates of oranges at the agreed price of $735.78 for delivery to com- 
plainant at * * *, all freight charges to be paid by respondent. 


Complainant further alleges that he received the shipment but sub- 
sequently was compelled by the carrier to pay freight charges of 
$76.51, for which amount respondent has refused to reimburse him. 

The respondent, in its answer, alleges that the oranges were sold 
at an agreed price at * * * but before the transaction was completed, 
the respondent, in the presence of complainant, called the carrier to 
ascertain the amount of freight charges that would be accumulated 
between * * * and * * * the point to which complainant requested 
shipment; that respondent was informed there would be only a stop- 
over charge of $6.93 and an invoice separately setting out the price 
of the oranges and the stop-over charge, a total of $735.78, was 
handed to complainant and paid; that about 4 p.m., the same day 
the carrier called and informed respondent a mistake had been made 
as to the applicable charges, the car being out of line for a stop-over 
privilege, and the local rate would have to be applied; that re- 
spondent relayed this information to complainant and requested the 
contract be rescinded but complainant demanded shipment; and that 
complainant accepted the oranges and paid the additional freight 
requested by the carrier. 

Complainant states that after the sale but prior to being informed 
of the mistake made by the carrier he resold the oranges over the 


*As explained in Prefatory Note, the identities of the parties are not disclosed._—Ed. 
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telephone to * * * of * * *. Because of this sale, complainant con- 
tends he could not have rescinded the contract with respondent 
without subjecting himself to a possible suit by his vendee. Re- 
spondent points out that there is no evidence showing a confirmation 
of sale was sent to * * * and, therefore the sale did not satisfy the 
statute of frauds and could have been rescinded without loss. 
FINDINGS OF FACT 

1. Complainant is an individual whose address is 

Y. Respondent is a partnership composed of * * * and * * * doing 
business as * * *, whose address is * * *. Respondent was licensed 
under the act at the time of the transaction. 

3. On July 27, 1943, respondent began negotiations for the sale 
to complainant of 129 boxes of oranges contained in car SFRD 
25553, which car was then on the track at * * * having been shipped 


* * * 


* * * 


from 

4. Respondent and complainant agreed on a price of $5.65 a box 
for the oranges. Respondent, upon inquiry, was informed by the 
carrier that the freight charges betWeen * * * and * * *, the point 
to which complainant desired the oranges shipped, would consist 
only of a stop-over charge of $6.93. An invoice drawn up by re- 
spondent and paid by complainant reads as follows: 


Sold to * * * 

To * * * 

129 bx. Ind Orgs. $5.65- _.- eee ee 
Stop. chgs. ee git St OS aan ade 6.93 


R. D. 25553 Bae aim Sena mem basee CUE 


5. Complainant received from respondent on the same day a de- 
livery order addressed to the agent of the carrier at * * * to deliver 
the car to complainant, which order contains a notation “all charges 
to be paid by us. * * *.” 

6. Several hours after the completion of the contract, complain- 
ant, by telephone, resold the oranges to * * * of * * *. 

7. The afternoon of July 27, 1948, the carrier, by telephone, in- 
formed respondent that the higher local rate between * * * and 
* * * would have to be applied to this shipment because the car 
was out of line for a stop-over privilege. 

%. Respondent relayed to complainant the information from the 
carrier concerning the error in rates, and requested complainant to 
assent to a rescission of their contract. Complainant refused to can- 


cel its contract and demanded that the car be forwarded to him at 
* * 
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9. Car SFRD 25553 was reconsigned by respondent to com- 
plainant at * * * on a straight bill of lading containing the notation, 
“make sure * * * pays freight charges.” Complainant accepted the 
oranges, and, after being threatened with suit by the carrier, paid 
the freight charges of $76.51. Respondent has failed to reimburse 
complainant in this amount. 

10. The informal complaint was received on April 27, 1944, 
which was nine months after the cause of action accrued, 


CONCLUSIONS 

The invoice paid by complainant contains one item as to the price 
of the oranges and a separate item as to the freight. The issue be- 
tween the parties concerns the legal effect of this contract, com- 
plainant contending that the sale was delivered while respondent 
contends the sale was completed at * * *, The loss resulting from 
the error in freight charges must be borne by the one who was re- 
sponsible for their payment. 

Ordinarily the parties to a sale contemplating subsequent ship- 
ment will designate specifically that the sale is to be either on an 
f.o.b. or a delivered basis. The commercial significance of selling on 
an f.o.b. basis is that the seller will deliver the produce to the buyer, 
loaded on the cars, at shipping point, free of all expense. The 
buyer is then the one who must bear the cost of transportation to 
destination. Conversely, in a delivered sale the seller will be re- 
sponsible for the payment of freight. Where an agent of the carrier 
has erroneously reported to the parties a rate lower than that ap- 
plicable, the liability between the parties for the deficit likewise de- 
pends on the terms of the contract. In /daho Falls Warehouse Com- 
pany v. Sonduck, 2 A.D, 27, it was held that the buyer in an f.o.b. 
sale must bear the loss resulting from the carrier’s mistake. In 
Phillips & Co., Inc. v. Ben Randazzo, PACA Docket No. 204, S. 209, 
it was held that in a delivered sale the responsibility for the carrier’s 
mistake in rates is on the seller. A similar rule applies where 
overcharges for transportation are refunded by the carrier. L. & N. 
R. R. vy. Sloss-Sheffield Co., 269 U.S. 217 (1925) ; Dow Chemical Co. 
v. Detroit Chemical Works, 208 Mich. 157, 175 N. W. 269 (1919). 

In the absence of a specific provision, who assumed the burden 
of paying the expense of transportation here? The cost of the oranges 
to the complainant at * * * was agreed upon at $728.85. After the 
parties had been informed of the probable cost of delivery to * * *, 
complainant, in addition to the price of the oranges, paid that amount, 
$6.93. In Jennison Bros. Co, v. Chicago & N. W. Ry. Co. et al., 
133 Minn. 268, 158 N. W. 398 (1916), plaintiff seller of Janes- 
ville, Minnesota, sold to defendant buyer of St. Charles, Minnesota, 





2s 


—_= & fF em ws, * 46 et eS 


A. D. 892 GEORGE JOSEPH v. THOMAS M. ZINGALIE 


carloads of flour and feed on a delivered basis. Upon delivery, de- 
fendant paid the freight to the carrier and remitted the balance 
of the purchase price to plaintiff. Plaintiff, having borne the ex- 
pense of transportation, was allowed to recover refunds made by the 
carrier for overcharges in freight. The court said, however, “If 
defendant had contracted for the flour and feed at an agreed price 
at’ Janesville and had assumed the burden of paying for its trans- 
portation from Janesville to St. Charles in addition to such price. 
he would undoubtedly be entitled to the money refunded by the rail- 
way company.” This statement is applicable to the present situation. 
Complainant initially paid the amount of the stop charge separately 
from the price of the fruit, which was, in effect, a prepayment of 
this charge. It is concluded that complainant, by its contract, as- 
sumed the burden of paying the costs of transportation regardless 
of any erroneous information furnished by the carrier. The com- 
plaint should be dismissed. 


ORDER 
The complaint herein is dismissed. 
This order shall be effective 20 days after its date. 
Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 892) 


GEORGE JOSEPH Vv. THOMAS M. ZInGALIF. PACA Doc. No. 4265. Decided March 
22, 1945. 


Failure to Pay Purchase Price—Evidence—Unsigned Depositions—Rules of 
Practice Under Act—Ratification of Change of Date of Shipment—Claim 
of Warranty Not Sustained—Dismissal of Counterclaim 


Where respondent directed complainant to ship a carload of cucumbers and 
peppers to respondent and the latter inspected the load and wired com- 
plainant of the late arrival, and the bad condition of the shipment, and 
that he was repacking and selling the produce for complainant's account, 
and tendered the net proceeds to complainant who refused to accept them, 
it is held: (1) if the contract called for shipment on June 22, respondent's 
failure to promptly object constituted ratification of the change of the 
date of shipment: (2) the respondent’s claim of breach of warranty is not 
established as the evidence as to whether the shipment travelled under 
normal transportation is conflicting: (3) respondent’s objection to un- 
signed deposition is not sustained under the revised rules of practice which 
do not require a deposition witness to sign the deposition; (4) respondent's 
counterclaim for breach of warranty is dismissed; and (5) reparation is 
awarded complainant for amount of the purchase price. 


Mr. H. T. Ray, of Faison, North Carolina, for complainant. Mr. Fred Stua, of 
Cleveland, Ohio, for respondent. Mr. Frank A. Gallagher, Examiner. 


Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 


trator. 
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PRELIMINARY STATEMENT 

The complaint in this proceeding under the Perishable Agricul- 
tural Commodities Act, 1980 (7 U.S.C. 1940 ed 499a et seq.), was 
filed on October 13, 1942, George Joseph, the complainant, alleges 
that in accordance with a contract in writing, entered into with the 
respondent, Thomas M. Zingalie, on June 22, 1942, he purchased a 
mixed carload of cucumbers and peppers for respondent at prices 
per bushel, f.o.b. Faison, North Carolina; that shipment was made 
to respondent at Cleveland. Ohio, as directed; that respondent ac- 
cepted the shipment, but failed and refused to pay complainant the 
“ “agreed purchase price” plus his brokerage. 

Respondent answering alleges that he purchased the carload of 
cucumbers, the shipment to consist of one-fourth pickles and three- 
fourths U. S. Faney cucumbers; and that later, 100 bushels of pep- 
pers were added to the order. Respondent denies that the commodi- 
ties were purchased by complainant for respondent’s account. He 
alleges that following inspection of the load at Cleveland, accept- 
ance was refused. complainant was notified, and in the absence of 
instructions from complainant, respondent handled the shipment for 
complainant’s account to prevent loss, and that he thereafter ac- 
counted to complainant and tendered the net proceeds. Respondent 
denies that he violated the act. 

Tn a countercomplaint, respondent asks for damages against com- 
plainant measured as the difference between the market value of the 
cucumbers, at Cleveland, if the shipment had conformed to warranty. 
and the cost thereof, being a claim for lost profits. 

A formal hearing was held at Cleveland, Ohio. on February 24, 
1944. Complainant’s evidence consists of the depositions of wit- 
nesses, which were received in evidence over respondent’s objection 
that they were not signed. The record also includes a report of in- 
vestigation. a copy of which, with a copy of the formal complaint, 
was served on respondent’s attorney by registered mail on February 
4, and was likewise served on complainant’s attorney on February 
5, 1943. 

Complainant testified, as a deposition witness, in part, that on 
June 22, 1942, he received a wire from respondent instructing him 
how to ship the carload in question which respondent had _ previ- 
ously “bought over the telephone.” Complainant stated that in such 
telephone conversation. the market value was discussed; that re- 
spondent asked complainant what he could load a car for and com- 
plainant said he could furnish a car within the price range stated, 
on a brokerage basis, and that respondent said: “Go ahead and load 
a car.” The wire referred to described the routing and designated 
that the shipment was to be made under initial icing, with the vents 








ul- 
vas 
ges 
the 
la 
ces 


de 









GEORGE JOSEPH v. THOMAS M. ZINGALIE 





A. D. 892 


of the car partly open and the plugs out. The witness testified further 
that respondent did not specify the date for shipment; that acting 
on such wire, complainant bought cucumbers that were inspected 
and graded as to quality and size, and that no diseased cucumbers 
were included; that the average time for a car to move from Faison 
to Cleveland is about four days; that shipment was made June 23, 
the vents being partly open and the plugs out, in accordance with 
respondent’s instructions; and that the notation on the bill of lading 
to have the vents open from Rocky Mount to destination was due to 
the carelessness of the railroad agent in making out the bill of lading. 

The agent of the Atlantic Coast Line Railroad at Faison, North 
Carolina, identified the bill of lading issued by him upon the 
face of which appeared this notation: “Dry car. Initial ice to ca- 
pacity at South Rocky Mount run with plugs and vents open to 
destination. Do not re-ice. Rule 240.” He stated that he checked 
the carload at the time it was billed out on June 23, 1942; that the 
plugs were out and the vents were left open at an angle of 45°; and 
that it was understood by the notation placed on the bill of lading 
that the vents would remain partly open until the car reached South 
Rocky Mount, the icing point, and open from that point to desti- 
nation. 

The man who graded the cucumbers at loading point said the 
grades included fancy. extra fancy, choice, and pickles; that the 
hest cucumbers are called “Fancy.” the second best “Choice,” the 
large cucumbers were graded as Jumbos, and the small cucumbers 
go as pickles; and that by the description “Fancy” he did not mean 
Government grade. 

At the hearing the respondent testified, in part, that on June 22, 
1942, he talked to complainant and told him to ship a car of Extra 
Fancy or U. S. 1 Fancy cumcumbers at around $1.25 per bushel and 
to be sure to get the car out Monday, June 22nd, in time for the 
Friday morning market at Cleveland; that the shipment was to 
consist of one-fourth pickles and three-fourths “cukes”; that re- 
spondent wired later to include 100 bushels of peppers and also 
wired complainant the desired routing of the car: that respondent 
received a wire from complainant on June 24 stating that car FGE 
52335 “rolled yesterday” and contained 447 “cukes.” 119 pickels, 328 
Fancy, “average 1.26 100 Bull Nose ave 1.76” and that complainant 
was mailing an invoice and the bill of lading; that respondent un- 
derstood that the car moved from Faison on June 23 in time to reach 
Cleveland Friday morning and directed that shipment be made with 
the plugs out and the vents partly open because from experience he 
found that was the proper way; that the vents being partly open 
caused the cold air to rush through and forced the warm air out 
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at other vents; that open vents would not cause air to be circulated 
through the car in the same manner that partly opened vents would. 
Respondent also pointed out that his shipping instructions were not 
complied with by including a statement thereof on the bill of lading. 
Respondent’s wired instructions to complainant read: “. . . initial 
ice, vents partly open plugs out ...” Respondent identified an 
invoice mailed by complainant and noted that it did not include a 
brokerage charge. He said that a bill for brokerage was not re- 
ceived from complainant nor was respondent informed as to the cost 
of the cucumbers. Respondent further testified that on arrival of 
the car at Cleveland on Saturday, June 27, he inspected the load and 
wired complainant that the ends of the cucumbers were soft; that 
there was some decay; that he had ordered Federal inspection; that 
he wired complainant on June 29 as to what the Federal inspection 
had disclosed ; and that he was selling the shipment for complainant’s 


account. 


FINDINGS OF FACT 
1. Complainant is an individual whose address is Faison, North 


Carolina. 

2. Respondent is an individual whose address is Northern Ohio 
Food Terminal, Cleveland, Ohio. At the time of the transaction 
described in the complaint respondent was licensed under the act. 

3. On Monday, June 22, 1942, respondent directed complainant 
by telephone to ship a carload of cucumbers from Faison, North 
Carolina, to respondent at Cleveland, Ohio. Thereafter, on the same 
day, respondent wired complainant to include 100 bushels of pep- 
pers. Complainant went upon the auction market at Faison and 
purchased and loaded in car FGE 52335, 119 bushels of small 
cucumbers referred to as pickles, 328 bushels of cucumbers designated 
by complainant as “Fancy” and 100 bushels of peppers. 

4. Complainant was not able to buy the commodities on the 
market at Faison in time to load them and bill the car out on Mon- 
day. June 22, and the car was not billed out and did not leave Faison 
until June 23. 

5. The bill of lading was made out on June 23 by the agent of 
the Atlantic Coast Line Railroad Company but in the presence of 
complainant. The agent made a notation on the bill of lading to 
initially ice the car to capacity at South Rocky Mount, North Caro- 
lina, and to run with plugs and vents open to Cleveland, Ohio. At 
the time the car left Faison the vents were partly open. 

6. On June 24, 1942, complainant wired respondent that the car 
had been shipped the previous day, and also stated the contents and 
average price of the cucumbers, pickels, and peppers. Complainant, 
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also on the same day mailed to respondent an invoice which itemized 
the contents of the shipment as 119 bushels of pickels, 328 bushels of 
Fancy cucumbers, and 100 bushels of peppers at a total price of 
$748.16. The price was understood to be f.o.b. shipping point. 

7. The car arrived at Cleveland, Ohio, at 4:30 a.m., on June 27, 
1942, and respondent was notified that morning by the carrier of 
such arrival, Respondent inspected the shipment and wired com- 
plainant of the late arrival, and that the cucumbers showed soft 
ends, many yellow, and some decay, and that respondent could not 
sell them in the condition they were then in, recommending that 
they be repacked and stated that he would go ahead and de so. On 
June 29, respondent wired complainant that Government inspection 
which was made on Saturday, June 27, showed that 50 percent of 
the cucumbers were affected by a field disease and 2 percent were 
affected by decay; and that respondent was repacking and selling 
the shipment for complainant’s account. 

8. ‘Thereafter, respondent sold 205 bushels of cucumbers for gross 
proceeds of $187, and reported to complainant that 195 bushels were 
lost in repacking and were dumped and 47 bushels were left in the 
car as of no value. Respondent tendered to complainant, $115.41, 
together with a detailed account of sales which tender of payment 
complainant refused to accept. 

9. The complaint was filed on October 13, 1942. Respondent’s 
counterclaim was filed February 22, 1943. The complaint and coun- 
terclaim were each filed within nine months after the alleged causes 


of action accrued. 


CONCLUSIONS 

Complainant did not appear at the hearing and relies upon the 
depositions of witnesses to support the allegations of the complaint. 
Respondent’s attorney has filed a brief in which he refers to his ob- 
jection made at the hearing to the receipt in evidence of the deposi- 
tions of complainant’s witnesses upon the ground that they are not 
signed. Section 47.16 of the revised rules of practice (10 F.R. 2209) 
which became effective March 10, 1945, and applies, with exceptions 
not pertinent here, to all matters then pending, does not require that 
the witness sign the deposition. The certificate of the officer show- 
ing that the witness was duly sworn and that the deposition is a true 
record of the deponent’s testimony is all that is required. The ob- 
jection is overruled. 

Whatever agreement the parties entered into was oral and was 
made by means of a telephone conversation on June 22, 1942, al- 
though complainant was not then the owner of the property. The 
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contract was a contract for the complainant to sell and the respond- 
ent to buy the cucumbers. If complainant, at the time he prepared 
the invoice, understood that he acted as respondent’s agent on a 
brokerage basis, he would probably have stated on the invoice the 
cost to complainant, plus a brokerage charge. The invoice, which 
' describes the complainant as a distributor, did not contain separate 
statements of cost and brokerage charge but only a single amount 
for the cucumbers and a single amount for the peppers. 

Respondent’s evidence, intended to establish that the contract was 
not performed by complainant, is not convincing. Although there 
was considerable correspondence between respondent and complain- 
ant and the War Food Administration concerning the carload, none 
of the communications from the respondent claimed that the con- 
tract called for U. S. Fancy cucumbers until he filed his formal 
answer. Respondent offers no evidence of the condition of the cucum- 
bers upon arrival except his own testimony and his own account 
sales. No dumping certificates were furnished. The evidence con- 
cerning the question whether the shipment traveled under normal 
transportation conditions is conflicting. The warranty of suitable 
shipping condition in an f.o.b. sale can be invoked only when the 
shipment travels under normal transportation conditions and service. 

Did complainant breach the contract by failing to ship the com- 
modities on June 22? It appears that complainant was dependent 
on the auction at Faison for his acquisition of cucumbers to fill re- 
spondent’s order. Complainant stated in his letter to the Fruit and 
Vegetable Branch dated July 28, 1942, that deliveries of cucumbers 
for sale on the auction at Faison by the growers, were always late 
on Mondays, and it was impossible to secure the produce, load, and 
ship the car on June 22. If the contract called for shipment on Mon- 
day, the respondent’s failure to promptly object to delay in ship- 
ment after receiving notice thereof constitutes ratification of change 
in the date of shipment. It is concluded that respondent’s failure 
and refusal to pay the price to complainant was and is in violation 
of section 2 of the act; that reparation, with interest, should be 
awarded complainant; that respondent’s counterclaim should be dis- 
missed ; and that the facts should be published. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $748.16, with interest thereon 
at 5 percent per annum from June 27, 1942, until paid. 
Respondent’s counterclaim is dismissed. 
The facts and circumstances, as set out herein, shall be published. 
Copies hereof shall be served on the parties by registered mail or 
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in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 


after its date. 


(A. D. 893) 
PACA Doc. No, 4347.* Decided March 24, 1945. 


Dismissal of Petition for Reconsideration—Vacation of Prior Stay Order— 
Original Order Reinstated 


Respondent’s petition for reconsideration or rehearing dismissed on the 
ground that all questions of law and fact relied by the petitioner were 
considered upon issuing of the original order which is hereby reinstated, 


and the prior stay order is vacated. 

Mr. Harvey A. Miller, of Pittsburgh, Pennsylvania, for complainant. Mr. Gilbert 
E. Morcroft, of Pittsburgh, Pennsylvania; for respondent. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
ORDER DISMISSING RESPONDENT’S PETITION 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seg.), reparation was 
awarded complainant against respondent by order dated January 
15, 1945 (4 A.D. 39). The damages awarded were those which re- 
sulted from respondent’s unlawful rejection of a carload of can- 
taloups. Respondent filed a petition for reconsideration or a re- 
hearing. The order of January 15, 1945, was stayed by order dated 
February 14, 1945 (4 A.D. 107). Complainant has answered re- 
spondent’s petition. 

The petition is based on alleged errors as to the facts found and 
the law applied. It is contended that the testimony of respondent 
and a supporting witness “has evidently been left unconsidered” ; 
that it was error to find that delay of five or six days in the arrival 
of the car at destination “caused a large percentage of the cantaloups 
to be overripe and spoiled”; that it was error to conclude as a matter 
of law that respondent did not have the right to reject because the 
cantaloups were in suitable shipping condition; that it was error 
to find that the cantaloups were in suitable condition, and in award- 
ing damages. 

There is evidence to support each of the findings of fact that were 
made. It was pointed out, in effect, that since the carload of can- 
taloups was not handled under normal transportation service and 
conditions, the defense of lack of suitable shipping condition in this 
f.o.b. purchase and sale was not available to respondent. Since all 
questions of law and of fact which are relied upon by petitioner were 





*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 





999 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A, D. 894 


considered in arriving at the conclusion that respondent’s rejection 
was without reasonable cause and in violation of section 2 of the 
act, the petition for reconsideration or a rehearing is dismissed. 

The stay order of February 14, 1945, is vacated, 

This order and the order of January 15, 1945, shall become ef- 
fective 30 days after the date hereof. 

Copies hereof shall be served on the parties by registered mail 
or in person. 


(A. D. 894) 


Davip YALE & Sons v. SUNKisT Fruit & Probuck Company. PACA Doc. No. 
378. Decided March 24, 1945. 


Failure to Pay Balance for Consignment Shipments—Best Evidence—Weight 
Given Positive Corroborated Evidence Over Indefinite Oral Evidence 


Positive evidence of complainant as to amount respondent realized from sale 
of tomatoes furnished on consignment, based on figures entered on sales 
tickets by respondent at time of consignment, which figures were cor- 
roborated by two letters written by respondent approximately 30 days 
after the consignment, it is held, will prevail over vague and indefinite 
oral evidence of respondent given at hearing 16 months later in which 
he claimed his records were lost, but he did not owe complainant as much 
as contended, especially where respondent admitted he did not recall 
quantity of tomatoes sold or amounts realized therefrom, or amount he 
admitted owing complainant, and, therefore, complainant is entitled to 
reparation for the balance of the sales price. 


David Yale & Sons, of New Haven, Connecticut, pro se. Messrs. Widett ¢ 
Kruger, of Boston, Massachusetts, for respondent. Mr. Rogers N. Robin- 
son, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

PRELIMINARY STATEMENT 
On May 6, 1944, David Yale & Sons, complainant, filed a formal 

complaint under the Perishable Agricultural Commodities Act, 1930 
(7 U.S.C., 1940 ed., 499a et seqg.), seeking an award of reparation 
against the respondent, Joseph Lechten, doing business as the Sun- 
kist Fruit & Produce Company, for the selling price, less commis- 
sion, and less a credit of $100 paid on account, and less a further 
credit arising from certain other transactions, of tomatoes consigned 
to the respondent on August 8, 9, and 10, 1943, and sold by respond- 
ent for the account of complainant. 


The respondent filed an answer which denied the allegations of the 
complaint, affirmatively pleaded inability to sell the tomatoes in 
question, and also requested an oral hearing. A formal hearing was 
held on December 19, 1944, in Boston, Massachusetts. 

Prior to the hearing, both parties had been served with a report 
of investigation containing photostatic copies of pertinent letters 
and other documentary evidence concerning the claim. This report 
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shows that the complainant made an informal complaint to the Food 
Distribution Administration on September 2, 1943, stating that it 
had consigned three shipments of tomatoes to the respondent which 
had not been accounted for. The respondent, in correspondence in 
the early part of September, admitted the transactions and stated 
that it had given sales slips to the complainant’s truck drivers show- 
ing the amount owing and had promised to pay the balance owing 
in a very short time. In later correspondence, the respondent, through 
its attorney, took the position that it had lost all evidence of the 
transactions, and hence did not know how much was owing. On 
April 20, 1944, respondent, through its attorney. made an offer 
of $500, payable at $10 per week, in full settlement, but this offer 
was rejected. At the hearing, the respondent admitted he owed some 
money to the complainant, but asserted that the amount owed was 
less than that claimed by the complainant because the tomatoes were 
sold on commission for less than the prices for which complainant 
alleged they had been sold. He testified he did not know the quan- 
tity of tomatoes he had sold or the amount realized from such sales 
and he failed to furnish any definite figures as to the amount of his 
indebtedness. 

Testimony of Herman Yale for the complainant was in harmony 
with the information he had furnished the Department, included 
in the investigation report, and he stated that the figures he relied 
on to compute the sales price of the tomatoes were obtained with 
respect to transactions of August 8 and 9 from the figures which 
appeared on the sales slips returned by his drivers. 

The sales prices claimed for the tomatoes shipped to respondent 
on August 10 were written on the sales slip by Yale in accordance 
with information furnished to him over the telephone by respondent. 
The complainant also testified that, in a telephone conversation on 
August 12, 1943, the respondent informed him that he had disposed 
of all of the tomatoes in the shipments of August 8, 9, and 10, veri- 
fied the figures on the sales slips herein referred to. and requested 
complainant to send him another shipment of tomatoes. which the 
complainant did, and which latter shipment was paid for by the 
respondent. 

FINDINGS OF FACT 

1. The complainant is a partnership consisting of Herman Yale 
and Murray Kalik, doing business as David Yale & Sons, 58 Hill 
Street, New Haven, Connecticut. 

2. The respondent, Joseph Lechten, is an individual who, at the 
time of the acts complained of, did business as the Sunkist Fruit 
& Produce Company, 1 Faneuil Hall Squire, Boston, Massachusetts. 
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The respondent was not licensed but was conducting a business re- 
quiring license. 

3. On August 8, 9, and 10, 1943, complainant shipped from New 
Haven, Connecticut, to the respondent at Boston, Massachusetts, cer- 
tain quantities of tomatoes, for sale on commission. The amounts 
and sales prices of these shipments are shown in the following tables: 


SHIPMENT oF AuGusT 8 
225 baskets of fancy tomatoes at $2.00 $450.00 
134 baskets, No. 1 tomatoes at $1.50 
9 baskets at $1.00 to $1.25 
SHIPMENT oF AuGusT 9 
baskets, No. 1 tomatoes at $1.25 
baskets, medium tomatoes at $1.00__._._____----_-_-- saeies 
SHIPMENT OF AuGuST 10 
baskets, No. 1 tomatoes at $1.25 
eee reed oo eet ee cee 2 


$1,485.63 


4. The agreement between the complainant and respondent pro- 
vided for the latter to receive 10 percent of the total sale price as a 
commission for making the sales. 

5. After deducting a payment on account of $100, and allowing a 
credit of $194.58, covering another transaction, for both of which 
amounts the complainant has allowed the respondent credit, and after 
also deducting the commission of 10 percent, amounting to $148.56, 
there remains a balance of $1,042.49 owing from the respondent to 
the complainant as of August 10, 1943. 

6. The formal complaint was filed on May 6, 1944, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 

Since the respondent admits that he owes the complainant some 
amount for the tomatoes sold on August 8, 9, and 10, 1943, the only 
dispute in the proceeding is as to the amount due. The figure claimed 
by complainant was arrived at by using the sales prices appearing 
on the sales slips returned by his drivers on the sales which occurred 
on August 8 and 9, and with respect to the transaction on August 10, 
from telephone information reported by the respondent. The re- 
spondent contended that due to spoilage and for other reasons the 
tomatoes were sold at lower prices than those which the complainant 
maintained had been received. At the hearing held on December 
19, 1944, more than 16 months after the transactions in question, the 
respondent, in attempting to testify from memory, was vague, in- 
definite, and uncertain in his testimony. In fact, it was so vague and 
indefinite as to be practically worthless or any practical purposes. He 
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had no memoranda or documentary evidence to support his statements 
and from a study of his testimony it is apparent that most of it is 
nothing more than vague guesses. Nowhere in the record does he 
furnish any evidence to indicate any definite amount that he owes 
the complainant, although he admits owing the complainant some 
amount. 

On the contrary, the evidence in support of the contentions of 
the complainant was definite. This evidence is further corroborated 
by letters written by the respondent. It is worth noting that al- 
though the respondent claimed he had to sell some of the tomatoes 
involved in the three transactions of August 8, 9, and 10, at low 
prices, the records of sales of tomatoes received from the complainant 
at this time, while the transactions were fresh in the memory of the 
respondent, disclosed not only that all of the tomatoes were sold, 
but were sold at prices as high or higher than the prices claimed 
by the complainant in this proceeding. It is likewise to be observed 
that the respondent did not make any mention of having sold the 
tomatoes at very low prices until almost a year after the sales 
occurred ; and the oral testimony given by respondent from memory 
in December 1944 is in conflict with the two letters written by the 
respondent to the Department in September 1943, after the trans- 
actions in August. 


It is concluded that respondent violated section 2 of the act in that 
respondent has failed to pay the balance owing to the complainant 
on the sales price of the tomatoes sold for the account of the com- 
plainant on August 8, 9, and 10, 1943. Complainant should be 
awarded reparation in the amount of $1,042.49, with interest, and 
the facts should be published. 


ORDER 

Within 30 days from the date of this decision, the respondent shall 
pay complainant, as reparation, $1,042.49, with interest thereon at 
5 percent per annum from August 10, 1943, until paid. 

The facts, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to the service on the parties, this order shall become effective 
20 days after its date. 
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(A. D. 895) 
PACA Doc. No. 4419.* Decided March 24, 1945. 


Dismissal—Settlement Between Parties 


Since the attorney for complainant advised by letter that the matters at issue 
involved in this proceeding have been settled, accordingly, this proceeding 
is dismissed. 


Messrs. Bernstein, Weiss &€ Tomson, of New York, New York, for complainant. 
Messrs. Sohm, Humphreys & Ling, of Memphis, Tennessee, for respondent. 
Mr. F. W. Woodley, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
ORDER OF DISMISSAL 
On September 9, 1944, a formal complaint was tiled by * * * com- 
plainant, against * * * respondent, under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), al- 
leging that the respondent failed to pay for two carloads of celery. 
Prior to the filing by complainant of its opening statement of 
facts, a letter was received on March 8, 1945, from the attorney 
for complainant advising that the matters at issue had been amicably 
adjusted. In accordance with this letter, the proceeding is dismissed. 


(A. D. 896) 


PACA Doc. No. 4387.* Decided March 28, 1945. 


Order Dismissing Complainant’s Petition for Rehearing, 
Reargument, and Reconsideration 


Petition for rehearing, reargument, and reconsideration dismissed as all the 
matters of law and fact relied upon by the petitioner have been considered 
upon dismissal of the original order which shall become effective 30 days 
after the date hereof. 


Complainant, pro se. Respondent, pro se. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


ORDER DISMISSING COMPLAINANT’S PETITION 

In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), an order was issued 
on February 23, 1945, dismissing the complaint filed by * * * com- 
plainant, against the respondent, * * *. On March 9, 1945, com- 
plainant filed a petition for rehearing, reargument, and reconsidera- 
tion. 

The record has been re-examined. All the matters of law and 
of fact which are raised and relied upon by the petitioner were con- 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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sidered in arriving at the conclusion that the Statute of Frauds 
had been sufficiently pleaded and that under the facts of the pro- 
ceeding the complaint should be dismissed. The petition is dis- 
missed. 

This order and the order of March 9, 1945, shall become effec- 
tive 30 days after the date hereof. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 897) 


PuPILLO Fruit COMPANY 1. MARSHALL Fruit, Inc. PACA Doc. No. 4363. 
Decided March 30, 1945. 
Failure to Deliver—Time of Shipment—Payment—Measure of Damages 


Where respondent sold apples to complainant, f.o.b., to be shipped at the lat- 
ter’s resquest, “usual terms” of payment to apply, and respondent failed 
to ship when requested because complainant refused to pay the purchase 
price prior to shipment, it is held that under the contract complainant did 
not have to pay for the apples prior to a request for shipment, respondent’s 
failure to deliver on request was in violation of the act, and reparation 
should be awarded to complainant for the difference between the con- 
tract price and the market value at the shipping point on the day shipment 
was requested and refused. 


Messrs. Max W. Soffer & Joseph Nessenfeld, of St. Louis, Missouri, for com- 

plainant. Mr. Alexander Golbus, of Chicago, Illinois, for respondent. Mr. 

F. W. Woodley, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 

trator. 

PRELIMINARY STATEMENT 
By formal complaint filed February 18, 1944, under the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a 
et seq.), Pupillo Fruit Company, complainant, seeks to recover dam- 
ages from respondent, Marshall Fruit, Inc., for its failure to deliver 
1,596 boxes of apples. Complainant was served with a copy of the 
report of investigation on April 4, 1944. Copies of this report and 
the complaint were served upon respondent on April 5, 1944, but no 
answer was filed. In accordance with the applicable rules of prac 
tice, section 47.8 (10 F. R. 2209 ef seq.). an oral hearing was waived, 
and the facts alleged in the complaint were deemed to admitted. 
Complainant alleges that on April 238, 1943, it purchased from re 

spondent 1.596 boxes of White King brand Winesap apples, f.o.b. 
Wiley City, Washington, to be shipped to complainant at St. Louis, 
Missouri. The price included storage until May 1, 1943. Respondent 
refused to ship the apples when a request for shipment was made 
on May 13, 1943, by complainant, as provided for in the contract. 
Damages are alleged in the amount of $957.60, the difference be 
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tween the contract price of $2.50 a box and the market value at 
St. Louis on May 13 of $3.75 or Washington State C grade Winesap 
apples. The report of investigation shows White King brand is 
a registered grade slightly higher than Washington State C grade 
because of the requirement that such apples must have an average 
of 10 percent better color than is required for Washington State C 
grade. The report also shows that the damages were computed at 
60 cents a box. The balance of 65 cents was unexplained but ap- 
parently represented freight, storage, and other expenses, which 
when subtracted from the market value at St. Louis, the destination, 
was intended to give the f.o.b. market value on May 13. 

A supplemental investigation was made for the purpose of clarify- 
ing the damages alleged in the complaint. The supplemental report 
shows that the total freight charges including refrigeration between 
Wiley City and St. Louis, for a box of apples, were 58%4¢ during 
May 1943, and the storage charge for one month at the former point 
was about 5 cents. A statement by complainant in the report is to 
the effect that no general market existed for White King brand 
apples at Wiley City or vicinity on May 13, 1943. Richey & Gilbert 
Company, with whom the apples were stored, and which company 


handled the White King brand, stated that one carload of the same 
size apples as involved herein was sold on that day for $2.70 a box 
and their stock was practically exhausted. 


The supplemental report of investigation was served upon com- 
plainant on January 20, 1945, and upon respondent on January 22, 
1945. Respondent filed an answer to the report in which it is 
pointed out that the Federal Market Report for St. Louis, of May 
13, 1943, shows Washington State C grade Winesaps were selling 
from $3.10 to $3.35 a box. Respondent contends that the market 
value at Wiley City did not exceed the price of $2.70 a box, but that 
complainant did not suffer damage to that extent because this price 
included an additional storage charge after May 1 of 10 cents per 
box. 

Respondent on February 1, 1945, filed a request to reopen the pro- 
ceeding and allow the filing of an answer to the complaint and 
original report of investigation. Upon objection from the complain 
ant, this request was denied because it had not been filed within a 
reasonable time. 


FINDINGS OF FACT 
1. Complainant is an individual, Tony Pupillo, doing business 
as Pupillo Fruit Company, whose address is 1104 North Third Street, 
St. Louis, Missouri. 
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2. Respondent is a corporation, whose address is Marshall, Minne- 
sota, and during all the times mentioned in the complaint, was 
licensed under the act. 

3. On April 23, 1943, respondent, through The Gilbert Company, 
a broker of St. Louis, sold to complainant, 1,596 boxes of White 
King brand C grade Winesap apples at the agreed price of $2.50 
per box, or a total of $3,990 f.0.b. Wiley City, Washington, accepted 
on a Government inspection dated April 15, 1943. The apples were 
to consist of 152 boxes of 175s, 541 boxes of 180s, 359 boxes of 198s, 
and 544 boxes of 216s. 

4. It was further agreed that the apples were to be shipped by 
respondent when orders were received from complainant to that 
effect. Based on the contract terms, the complainant did not have 
to pay the purchase price prior to the time at which shipment was 
ordered. 

5. At the time of sale, the apples were in storage at Wiley City, 
Washington. The price agreed upon included insurance and storage 
until May 1, 1943. 

6. Respondent wired complainant on May 7, 1943, to pay the 
next day a demand draft drawn on complainant for the full pur- 
chase price of the apples. Complainant refused to pay the draft 
because it had not requested shipment of the apples. 

7. On May 13, 1943, complainant instructed respondent to ship 
one carload of the apples and stated that directions would be given 
later as to shipment of the second. Respondent replied that the 
contract was cancelled and refused to ship. 

8. On the date of the breach, May 13, 1943, the market value 
at the shipping point of White King brand Winesap apples of the 
size, grade, and condition involved in this proceeding was $2.70 
a box. 

9. The storage charge at Wiley City, from May 1 to May 13, 1944, 
was 5 cents a box, which the complainant was to pay. 

10. Complainant suffered damages of 15 cents a box, the differ- 
ence between the market of $2.70 and the contract price of $2.50 
plus 5 cents for the additional storage. or a total of $239.40. 

11. An informal complaint was filed on November 4, 1943, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 
The broker’s confirmation of sale shows that complainant was to 
advise respondent when it desired the apples shipped and the usual 
terms were to apply. No time limit was set within which complain- 
ant had to order shipment, therefore, a reasonable time was under- 
stood. Botetourt Packing Association, Inc. v. Robert Solman, PACA 
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Docket No. 1676, S. 1264. Under the circumstances, it is concluded 
that complainant’s order to ship on May 13, 1943, or about three 
weeks after the making of the contract, was within a reasonable 
time. The meaning of the words “usual terms” in referring to the 
method of payment is not explained in the record with the definite- 
ness that is desirable. In FP. J. Montgomery v. Abe Rafelson Co., 
Inc., PACA Docket No. 827, S. 720, it was stated that the words 
“usual terms” are sometimes used by brokers where the seller is to 
ship produce consigned to itself, the buyer to pay a draft at destina- 
tion to obtain possession. Complainant contends that by the use of 
such term payment for the apples was not required before shipment 
had been ordered. In contravention of such understanding, re- 
spondent demanded payment of a draft for the full purchase price 
prior to complainant’s request for shipment. Complainant was un- 
der no contractual obligation to pay at that time, and its refusal 
to do so did not give respondent the right to cancel the contract. 

The general measure of damages for a failure to deliver is the 
difference between the contract price and the market value of the 
commodity at the time and place of delivery. 2 Williston, Sa/es, 
§ 599. Under the terms of the contract, the time of delivery was 
May 13, 1943, when complainant requested shipment. The place of 
delivery in an f.o.b. sale is the shipping point and the market value 
there governs. Setton v. Eberle-Albrecht Flour Co., 258 Fed. 905 
(C.C.A. 8th, 1919): /daho Packing Corporation v. Rex PD, Mathews 
& Company, PACA Docket No, 2546, S. 1722. The market value 
is the amount it would cost complainant to make replacement. pur- 
chases, but if only ordinary damages are sought it is not necessary 
that complainant actually repurchase. Great Eastern Oil Co. v. 
DeMert & Dougherty, 350 Mo, 535, 166 S. W. (2d) 490, 495 (1942). 

The evidence shows that one carload of the same brand, kind, 
quality, and size of apple as involved herein sold for $2.70 at Wiley 
City on May 13, 1943. The Department of Agriculture Miscellaneous 
Fruit and Vegetable Report No. 113, dated May 13, 1943, for ,St. 
Louis states the wholesale less-than-carload price of Washington 
hoxed © grade Winesaps ranged from $3.10 to $3.35 a box. Using 
the top price quoted, the cost to complainant, after deducting ex- 
penses of 581% cents for transportation and 5 cents for storage, would 
have been $2.7134 a box. White King brand which is a_ better 
grade than Washington © grade apparently would sell for the same 
or a slightly better price. From all the evidence, the market value 
of $2.70 a box appears to be proper. 

Respondent’s failure to deliver the apples was without reasonable 
cause and in violation of the act. Complainant should be awarded 
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reparation of $239.40, with interest, and the facts should be pub- 
lished. 
ORDER 

Within 30 days from the date of this order, respondent shall pay 
to the complainant, as reparation, $239.40, with interest thereon at 5 
percent per annum from May 13, 1943, until paid. 

The facts and circumstances, as set forth herein, shall be pub- 
lished. 

Copies hereof shall be served upon the parties by registered mail 
or in person and, except as to the date of payment of reparation 
and as to service upon the parties, this order shall become effective 
20 days after its date. 


(A. D. 898) 


E. MEYER Fruit Co. v. HorrMAN BANANA COMPANY. PACA Doe. No. 4399. 
Decided March 30, 1945. 


Breach of Warranty—Failure to Deliver in Accordance With Terms of Contract 


Where respondent warranted watermelons sold to complainant to be of a 
certain quality, and complainant accepted and paid for them, complainant 
is entitled to an award of reparation for a breach of such warranty since 
respondent’s failure to deliver the commodity in accordance with the terms 
of the contract was without reasonable cause. 


Breach of Warranty—Measure of Damages 


Where complainant claimed damages both because of a shrinkage in weight 
and a breach of warranty due to excessive decay, damages are allowed for 
the contract value of the difference between the total invoice weight less 
the allowable shrinkage as per contract and the weight of the usable por- 
tion of the shipment. 


Inspection of Commodity—Evidence—Reasonableness of Time Between 
Arrival and Loading of Commodity 

Where the elapsed time between the arrival of a car of watermelons and its 
unloading was not unreasonably long, 2 or 3 days after the arrival of 
the cars, an inspection at completion of unloading is evidence of the 
condition of the melons on arrival and controls in the absence of evidence 
to the contrary, but where at least 6 days elapsed between the arrival 
and the unloading of the commodity and there was evidence that the 
condition on arrival was substantially different than the condition on 
completion of unloading, an inspection certificate showing condition at 
the time of unloading is held not to be controlling. 


Messrs. Levin-O’Brien-Blumenthal, of Omaha, Nebraska, for complainant. 
Messrs. Naman, Howell & Boswell, of Waco, Texas, for respondent. Mr. 
Julius C. Krause, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

PRELIMINARY STATEMENT 
This is a proceeding under the Perishable Agricultural Commod- 
ities Act, 1980 (7 U.S.C. 1940 ed. 499a ef seg.), by E. Meyer Fruit 

Co., complainant, against the Hoffman Banana Company, respond- 
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ent. In its formal complaint, filed May 1, 1944, complainant seeks 
an award of reparation against the respondent for damages alleged 
to have been sustained by complainant in connection with interstate 
transactions in watermelons. 

Copies of the complaint and report of investigation were served 
on respondent on September 23, 1944. A copy of the report of in- 
vestigation was served on complainant on September 21, 1944. The 
respondent thereafter duly filed an answer. Since the amount claimed 
as damages is less than $500 the proceeding was conducted under 
the shortened procedure (7 CFR, Cum. Supp., § 47.37, now 10 
F.R. 2209, § 47.20). 

It is undisputed that between July 25, 1943, and August 7, 1943, 
three cars of watermelons (cars NWX 7748, ART 19197, and PFE 
19474) were purchased from respondent by complainant; that a 
written standard memorandum of sale was executed by the broker 
for each such car which memorandum (1) guaranteed outweights 
within 5 percent of invoice weights, (2) warranted the melons to 
be “good cutters” and “fresh,” and (3) provided that the sale was 
“Delivered, Omaha”; and that the shipments thereafter arrived in 
Omaha, Nebraska, from the shipping point in Texas and were de- 
livered to complainant who accepted and paid for them as invoiced. 
Complainant contends that a portion of each carload was found to 
be decayed and otherwise unusable, and that there was also a shrink- 
age in weight. Inspection reports showing the condition of the 
melons on arrival at destination and on being unloaded from each 
car were submitted to support complainant’s contention. Complain- 
ant computed damages for each car by subtracting the total scale 
weight of usable melons in the carload from its invoice weight, 
further subtracting a “shrinkage” allowance of 5 percent of the 
invoice weight from the difference, and multiplying the resulting 
hundredweights by the contract price per hundredweight. 

Respondent objected to this method of computing damages, claim- 
ing that “shrinkage” was limited to loss in weight by evaporation 
and other factors, and that complainant was improperly trying to 
press a claim for damaged and decayed melons under the guise of 
“shrinkage.” Respondent also claims “novation” by reason of cer- 
tain payments made by respondent to complainant. These amounted 
to $20 on car NWX 7748 and $75 on car PFE 19474. Respondent 
also contends that car PFE 19474 arrived at destination in good 
condition and that any deterioration was the result of undue delay 
in unloading the car. 

FINDINGS OF FACT 
1. Complainant is a partnership composed of Edwin Meyer, Lena 
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Meyer, and Harry Perlik, doing business as E. Meyer Fruit Co., 
whose address is 1010 Howard Street, Omaha, Nebraska. 

2. At the time of the transactions involved herein, respondent 
was a partnership composed of Hymie Hoffman and Leslie Hoffman, 
doing business as Hoffman Banana Company, whose address is 
120-126 North First Street, Waco, Texas. On or about January 
1943 Hymie Hoffman became the sole owner and assumed all obli- 
gations of the respondent. Respondent was licensed under the act 
at the time of the transactions involved herein. 

3. On July 27, 1943, complainant purchased from respondent 
one carload of Texas 22-23-lb. average Cletex watermelons, at $2.35 
per cewt. (Car NWX 7748). On July 31, 1943, a second carload 
of 25-lb. average Cletex watermelons was purchased at $2.50 per 
ewt. (Car ART 19197). On August 7, 1943, a third car was pur- 
chased, being 1,000 Texas Black Diamonds and 340 Texas Cletex 
watermelons, at $2.65 per cwt. (Car PFE 19474). All three con- 
tracts warranted the melons as “fresh, good cutters” and provided 
that the sales were made “delivered Omaha.” In each case out- 
weights were guaranteed within 5 percent of invoice. L. & L. 
Brokerage Co. of Omaha, Nebraska, acted as agent for both par- 
ties in each case. 

4. Respondent shipped three carloads of melons from shipping 
point in Texas to complainant at Omaha, Nebraska. Car NWX 
7748 was shipped on or about July 26, 1943, and arrived at Omaha 
on July 31, 1943. Car ART 19197 was shipped on or about July 
31, 1943, and arrived at Omaha on August 6, 1948. Car PFE 19474 
was shipped on or about August 6, 1948, and arrived at Omaha on 
August 10, 19438. 

5. Complainant was immediately notified of the arrival of cars 
NWX 7748 and ART 19197. Complainant was notitied of the ar- 
rival of car PFE 19474 not later than August 11, 1943. 

6. All three cars were inspected by Western Weighing and In- 
spection Bureau on arrival at Omaha and again on being made 
empty. Car NWX 7748 was first inspected July 31, 1943, showing 
the melons to be “medium size—fair quality—stems dark—cuts fair- 
no decay noted.” Inspection on being made empty on August 2, 1948, 
showed 48 melons with stem end decay and 25 melons with end 
bruises. Original inspection of car ART 19197 was made on August 
6, 1943, and showed “med. size—poor quality—poor shape—cuts ripe 
—stems dry—heavy decay noted.” Final inspection on August 9, 
1943, showed 175 melons with stem end decay and 70 melons with 
ground rot. Car PFE 19474 was originally inspected on August 10, 
1943, showing “med. and small sizes—fair quality—cuts ripe—ma- 
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tured—stems part dry and part green—no decay noted.” The car 
was made empty on August 16, 1943, and inspection showed “stem 
end decay—110” and “Ground Rot—45 sold for 15¢ each.” Stem end 
decay sours the melons affected. 

7. The invoiced weight of the melons in car NWX 7748 was 
26,235 lbs., in car ART 19197, 30,980 lbs., and in car PFE 19474, 
29,505 lbs. The outweight of the sound melons was 23,615 lbs, in 
car NWX 7748, 24,215 lbs. in car ART 19197, and 22,440 lbs. in car 
PFE 19474. The outweight of all melons, including unsound melons, 
was not taken for any car. 

8. Complainant accepted all three cars and paid the net invoice 
. prices based on the weights as invoiced. 

9. Respondent made an allowance of $75 to complainant with 
respect to car PFE 19474, and $20 with respect to car NWX 7748. 
The $75 allowance was made pursuant to a telegram reading “Will 
reduce draft $75. If any more shrinkage will protect. Best can do.” 
The circumstances surrounding the $20 allowance were not shown. 

10. Complainant also received $6.25 for specked watermelons 
sold for salvage from car NWX 7748, $14.00 for specked melons out 
of car ART 19197, and $6.75 for specked melons out of car PFE 
19474. Except for the melons so salvaged, the decayed melons 
were worthless. 


11. The informal complaint was filed on September 11, 1943, 
which was within nine months after the earliest cause of action 
accrued. 


CONCLUSIONS 

With respect to cars NWX 7748 and ART 19197 complainant’s 
claim that a number of the melons did not conform to contract 
specifications at the time of delivery is supported by the inspection 
certificate issued by the Western Weighing and Inspection Bureau. 
It is true that the final inspections were made at the completion of 
unloading, two or three days after arrival of the cars, but that fact 
merely affects the weight to be given the evidence. The unloading 
period does not appear to have been unreasonably long and in the 
absence of other evidence, the reported condition of the melons is 
accepted as conclusive. 

This is not true with respect to car PFE 19474. The documents 
submitted by the railroad indicate that complainant was notified of 
the car’s arrival by mail on August 10, 1943. Complainant admits re- 
ceiving notice on August 11, 1948. Unloading was not completed 
until August 16, 1943. Complainant paid two days demurrage, 
apparently without protest. The original inspection of the car on 
August 10, 1943, revealed no evidence of decay. The inspection on 
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completion of unloading showed considerable decay. On these facts 
complainant has failed to show that the melons in car PFE 19474 
were unsound and not as warranted at the time of delivery. Too 
much time elapsed before the final inspection to say that the un- 
sound condition of the melons at that time was indicative of the 
condition of the melons at the time of delivery, particularly since 
the initial inspection on August 10, 1943, showed no evidence of 
decay. 

With respect to cars NWX 7748 and ART 19197 complainant com- 
putes its damages in the following fashion: 


NWX 7748 ART 19197 
Invoice weight 26,235 lbs. 30,980 Ibs. 
Weight of sound melons_-_---- 23,615 Ibs. 24,215 lbs. 


2,620 Ibs. 6,765 lbs. 


5 percent of invoice weight 
allowed respondent 1,312 Ibs. 1,549 Ibs. 


Lost to complainant 1,308 Ibs. 5,216 Ibs. 
per cwt. delvd. (At $2.35)- $30.73 (At $2.50) $130.40 
Computed at purchase price 
Less credit for salvaged 
melons ». 25 14.00 


$116.40 
Less allowance from 
respondent 20. None 


$116.40 


Respondent objects to this method of computing damages claiming 
that complainant thereby is seeking to recover for a breach of war- 
ranty under the guise of “shrinkage.” Respondent’s very statements 
show that it has considered this to be a claim for breach of war- 
ranty, as well as for loss in weight. As heretofore stated, complain- 
ant is entitled to reparation for breach of warranty on the facts 
shown. In computing its damages complainant could have weighed 
the unusable melons and claimed full allowance for such melons, 
In addition, it could have made a claim for excess loss in weight 
or “shrinkage.” The same result was reached by the method actually 
used by complainant. See Levinson Fruit Co, v. Hoffman Banana 
Company, 3 A.D. 1082. 

Respondent had the burden of proving an accord and satisfaction 
or a novation arising out of the $20 allowance with respect to car 
NWX 7748 but failed to prove any facts or circumstances which 
would justify such a conclusion. 
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Respondent’s failure to deliver watermelons in accordance with 
the terms of the contracts relating to cars NWX 7748 and ART 
19197 was without reasonable cause and in violation of section 2 of 
the act. Complainant should be awarded reparation for the damages 
suffered, namely, $120.88, with interest, and the facts should be pub- 
lished. No violation of section 2 of the act was established by 
complainant with respect to the transaction relative to car PFE 
19474, and the requested reparation must be denied to that extent. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, the sum of $120.88 with interest at 
5 percent per annum from August 9, 1943, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person and, except as to the date of payment of reparation and 
as to service upon the parties, this order shall become effective 20 
davs after its date. 


1942 PACA DECISIONS HITHERTO UNREPORTED 


(A. D. 899) 
PACA Doc. No. 3691.* Decided February 5, 1942. 


Commission Sales—Proof of Claim for Services Rendered—Principal and 
Agent—Duty of Broker to Report Facts to Principal 


It is the duty of a commission merchant to inform the principal of all facts 
and circumstances relating to a consignment which make it necessary tor 
the principal to take steps to protect his interests, and, since in this case, 
the complainant has breached this duty, it is held that the latter has not 
proved his claim for services rendered, but is entitled to recover the 
actual expenses paid hy him on the shipments. 


Evidence—Failure to Prove Counterclaim for Damages 


Since there is no evidence to show with any degree of certainty the 1amount 
which could be obtained for the goods on the particular markct, or on 
whatever market to which diversion may have been possible, it is held, 
the respondent’s counterclaim for damages alleged to have been caused 
by complainant’s breach is not sustained. 


Jurisdiction of Secretary—Posting of Bond by Foreign Claimants—Waiver 


Where respondent questioned the jurisdiction of the Secretary of Agriculture 
on the ground that the act requires foreign claimants to post a bond, but 
the Secretary may waive the bond requirement in respect to complainants 
who are residents of countries which allow the filing of complaints by 
citizens of this country without a bond, and such practice of reciprocity 
exists between the United States and Canada, it is held that the Secretary 
has jurisdiction in this matter. 


Messrs. Harris, Keachie, Torrance & Johnson, of Toronto, Canada, for com- 
plainant. Mr. 0. 8. Eidman, Jr., of Brownsville, Texas, for respondent. 
Mr. Ben H. Davis, Examiner. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Decision by Grover B. Hill, Assistant Secretary of Agriculture. 


PROCEEDINGS 

In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 1940 ed. 499a), * * *, a cor- 
poration whose post office address is * * *, seeks reparation in the 
amount of $1,401.27 from the respondent, * * * a corporation whose 
post office address is * * *. The complainant alleges that the re- 
spondent failed to account truly, correctly, and promptly for deficits 
incurred in the sale of six carloads of tomatoes on consignment for 
the account of the respondent. The tomatoes were received and 
sold at * * * by the complainant after shipment by the respondent 
fom * * S, 

A hearing in this matter was held before an examiner for the 
Department of Agriculture at * * *, March 25, 1941, and depositions 
previously submitted by the complainant’s attorneys, Harris, Keachie, 
Torrance & Johnson, of * * * were made a part of the record by the 
examiner. ©. S. Eidman, Jr., appeared for the respondent. 

The parties, by the pleadings filed and the evidence introduced, 
agree on sufficient facts to describe generally the transaction in- 
volved. Between the dates May 23, 1939, and June 9, 1939, the 
complainant received and sold, in the course of foreign commerce, 
for the account of the respondent, six carloads of tomatoes. On 
June 10, 1939, the complainant submitted accounts sales which, in 
summary, showed the following: 








i NR Ot (NOI 5.5 os coe deacon acne ue nde Sno $7,636.05 
Expenses: 
RS Sa 5828 SS Se OO ae ee $3,053.55 
RN S Sater cad iciadad a Sate ete Dies geet 2,774.64 
NN, ek, ce sical ahs gr en 2,196.40 
WAIN os 8 eo oe 610.83 
pic III os eet cide asain Damm eames 188.00 
WEIN Sd Se cl SSS ng kc ie eas 132.90 
RE a ae ee he 81.00 9,037.32 
NN ets a a th a oN a a ee $1,401.27 


All expenses and charges which contributed to the deficit were paid 
by the complainant. Prior to the filing of this complaint, the com- 
plainant made demand on the respondent for the payment of the 
deficit and the respondent refused such payment. 

The respondent contends that the complainant did not properly 
perform its obligations under the contract, in that accurate informa- 
tion concerning the progress of sales was not given, and seeks, by 
counterclaim, the amount of $1,500 as the amount alleged to have 
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been lost because of the complainant’s failure to perform its duty. 

The first issue to be determined is whether the complainant per- 
formed, or substantially performed, the contract. On this question, 
it is necessary to examine the evidence submitted relative to the terms 
of the contract and the acts of the complainant incident to the re- 
ceipt and sale of the goods. 

The complainant began selling tomatoes for the account of the 
respondent early in May 1939. Two cars which arrived in * * * 
prior to May 19, 1939, were sold by the complainant and net pro- 
ceeds of $259.23 and $412.42, in addition to an advance of $540, 
or 75 cents per lug, on each car, were received. On May 19, the 
date on which negotiations began with respect to the six carloads 
of tomatoes involved in this case, the complainant had one carload 
of tomatoes, in car ART 17245, for sale for the account of the 
respondent. On May 20, the complainant, by telegram, suggested 
to the respondent that two or three cars be loaded that day and 
informed the respondent that car ART 17245, then on track, would 
be in shape to sell on Tuesday, May 23, 1939. On May 20, 1939, 
the respondent wired the complainant that three carloads of to- 
matoes, in cars ART 73785, ART 18796, and ART 20666, shipped 
from * * * on May 18, 1939, were being diverted to the complain- 
ant. The drafts drawn as accommodation advances on these cars 
were on the basis of 90 cents per lug. The next telegram from 
the complainant, dated May 23, 1939, in response to a request from 
the respondent for market information, advised that the receipts 
would probably be heavy and that the three cars rolling to * * * 
at that time would be sufficient. It was further stated in the tele- 
gram that the sale of car ART 17245 had begun and that about 
300 lugs had been sold, mostly at $2.50. A request was also made 
that the drafts made for the three rolling cars be reduced to 65 
cents per lug. Rather than reduce the drafts, the respondent, with 
the consent of the complainant, diverted to the complainant another 
carload of tomatoes, in car ART 19586, shipped May 20, 1939, 
without drawing any advance. 

On May 23, 1939, the complainant notified the respondent of the 
arrival of three cars, ART 20666, ART 18796, and ART 73785, in 
good condition, and that, because of May 24 being a holiday, sales 
would not begin before Thursday, May 25. The respondent re- 
quested, on May 24, information regarding the complainant’s situa- 
tion and asked if it could handle more cars. A reply was received 
on May 25, 1939, to the effect that car ART 19586 had arrived in 
good condition but that the stock on hand was mostly green, which 
did not satisfy the predominant desire of the trade for ripe to- 
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matoes. In the same telegram, the complainant stated that there 
would be no difficulty “cleaning up soon as ready” and that it was 
believed two or three cars shipped to arrive the middle of the next 
week would hit a good market. On receipt of this information, the 
respondent, on May 25, 1939, replied that additional tomatoes would 
be shipped the next week and requested that the complainant “keep 
us posted daily.” 

On May 27, 1939, the respondent informed the complainant that 
car ART 22000, shipped May 26, 1939, and car ART 21552 were 
being diverted to * * *. Again, the respondent requested the com- 
plainant to furnish daily information, naming prices, quality, and 
total shipments. 

The first specific statement made by the complainant concerning 
the disposal of the tomatoes is given in a telegram dated May 29, 
1939. The respondent was informed that “weather turned boiling 
hot Saturday and yesterday and although iced Saturday all cars 
were full ripe with some soft ripe today sold about three hundred 
two to two quarter owing heat heavy supplies on market dont look 
very healthy for few days If other markets good shape and have 
any doubt about rollers arriving ripe might be your advantage 
divert one or two elsewhere.” Evidence introduced by the respondent 
shows that the temperature for the days mentioned by the com- 
plainant was only 81 and 83 degrees. On the next day, the com- 
plainant informed the respondent that the market in * * * was 
draggy with 22 cars on track and that accommodation advances 
should not be for more than $300 per car. The witness * * *, presi- 
dent of the respondent corporation, testitied that after receipt of 
this information, he was informed on the telephone by the com- 
plainant that it would be satisfactory to draw for 70 cents per lug, 
or approximately $500 per carload. On May 31, 1939, the com- 
plainant informed the respondent, by telegram, that 300 lugs of 
ripe tomatoes had been sold at $1.75 to $2 per lug and that the 
market was very weak on account of too many ripe tomatoes. 

On June 2, the respondent requested additional information con- 
cerning the cars on track. The complainant replied that cars ART 
21552 and ART 22000 arrived in good condition but that difficulty 
was being experienced in disposing of the ripe tomatoes, 1,000 lugs 
having been sold on the previous day at prices ranging from $1.25 
to $1.75 per lug. 

The respondent and the complainant exchanged telegrams on June 
2 and June 3, 1939, of such consequence that it is believed neces- 
sary to quote both in full. On June 2, the respondent wired as 
follows: 
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“DIVERTING 15538 PROVIDENCE AS THEIR MARKET BETTER 
THAN YOURS AT PRESENT STOP IF HAVING ANY TROUBLE 
NETTING US 70 CENTS OR BETTER ADVISE AND WILL PLACE 
ONE OF THE CARS YOU HAVE NOW TRACK PROVIDENCE RI 
ADVISE IF THRU RATE APPLIES” 


On June 3, the complainant wired as follows: 


“DONT FIGURE WILL HAVE ANY DIFFICULTY NETTING YOU 
70 CENTS TWO CARS HERE WILL WORK HARD TO GET EVERY 
NICKLE POSSIBLE” 


No further information was sent by the complainant until June 
8, 1939, at which time the respondent was advised, by wire, that 
the last two cars shipped showed a deficit of $48 and that the 
deficit on the other cars would be heavy. No reason was given for 
not stating the deficit on the cars which had been received earlier. 
In the same telegram, the complainant expressed the opinion that 
cars shipped on the same day, the next day, and Saturday would 
sell to good advantage. 

Accounts sales dated June 10, 1939, on all the cars were subse- 
quently received by the respondent. ‘This accounting showed deficits 
of $458.39, $667.96, and $319.67 on the sales from cars ART 20666, 
ART 18796, and ART 73785, which were the first three carloads 
of tomatoes received of the six carloads included in this case, and 
net proceeds of only $100.90 on the tomatoes in car ART 19586, on 
which no advance had been made. 

It is the duty of a commission merchant to inform the principal 
of all facts and circumstances, relating to a consignment, which 
make it necessary for the principal to take steps necessary for the 
protection of his interests. This was the rule applied in Franzell 
& Company v. Cohen et al., PACA Docket No. 2194. The duty on 
the complainant was particularly well defined in the instant case be- 
cause of the respondent’s repeated requests for information con- 
cerning the situation in * * *, both as to the general market and 
the complainant’s individual situation. A review of the facts of 
this case shows that sufficient information was not furnished to 
apprise the respondent of the real circumstances. One of the com- 
plainant’s first reports on the first four cars to arrive was to the 
effect that only a few were sold, because of the green condition of 
the tomatoes. Four days later, it was reported that sales were be- 
ing held up because the fruit had ripened. The sudden ripening 
was attributable, according to the complainant, to an abnormally 
high temperature. The alleged rise in temperature is not supported 
by the record. At later times, the complainant reported difficulty 
in disposing of the tomatoes and low prices, but none of the com- 
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munications put the respondent on notice of the amount of the 
stock on hand and the exact price which had been obtained. Cer- 
tainly, no intimation was given that heavy deficits were being in- 
curred. For example, when the respondent suggested the diver- 
sion of a car if trouble was being encountered in netting 70 cents, 
the response, though ambiguous, could reasonably be interpreted to 
mean that losses were not being incurred. The reports, if not in- 
tentionally misleading, were so carelessly and vaguely made as to 
constitute a breach of the duty resting on the complainant. For 
the breach of this duty, it must be held that the complainant has 
not proved its claim for services rendered. The actual expenses on 
the shipments, paid by the complainant on behalf of the respondent, 
are, however, recoverable. 

The respondent’s counterclaim for damages alleged to have been 
caused by the complainant’s breach has not been proved. The goods, 
legal title to which was in the respondent, were in * * * after an 
election by the respondent to ship them to that point rather than 
to sell them on an f.o.b. or cash market; consequently, possible sale 
of the goods. after withdrawal from the complainant. would have 
been limited to * * * or to markets to which diversion could have 
been accomplished. There is no evidence to prove with any degree 
of certainty the amount which could have been obtained for the 
goods on the * * * market or on whatever other markets to which 
diversion may have been possible. 

In its original answer, the respondent questioned the jurisdiction 
of the Secretary of Agriculture over this matter on the ground that 
the act requires foreign claimants to post a bond. As was mentioned 
by the examiner at the hearing, the complaint was filed in this case 
under the provisions of section 6(e), which allows the Secretary 
of Agriculture to waive the bond requirement in respect to complain- 
ants who are residents of countries which allow the filing of com- 
plaints by citizens of this country without a bond. Such a practice 


of reciprocity does exist between the * * * and * * *. 


FINDINGS OF FACT 

1. The complainant * * * is a corporation whose post office ad- 
dress is * * *; the respondent, * * * is a corporation whose post 
office address is * * * and, during the times and dates mentioned 
herein, was a licensee under the Perishable Agricultural Commod- 
ities Act, 1930, as amended. 

2. Between the dates of May 18, 1939, and May 26. 1939, the 
respondent shipped from * * * to the complainant at * * * six car- 
loads of tomatoes in cars ART 20666, ART 18796, ART 73785, 
ART 21552, ART 19586, and ART 22000, for sale on consignment. 
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3. The sale of the six carloads of tomatoes for the account of 
the respondent resulted in a deficit of $1,401.27, of which amount 
$790.44 constituted expenses paid by the complainant on the ship- 
ments and of which amount $610.83 was charged by the complainant 
as commission fees. 

4. During the course of the sale, the complainant did not, though 
requested by the respondent, furnish adequate and specific informa- 
tion concerning the progress of the sale. 

5. Insufficient proof was submitted to establish the amount of 
damage caused by the complainant’s failure to perform its con- 
‘tractual obligations. 

6. The complaint was filed in this proceeding within the time 
allowed for the filing of complaints seeking reparation under the 
Perishable Agricultural Commodities Act, 1930, as amended. 


CONCLUSIONS 
The complainant has failed to prove performance of services for 
which the respondent promised to pay commissions; and the respond- 
ent has failed, in violation of Section 2 of the Perishable Agricultural 
Commodities Act, 1930, as amended, to account truly, correctly, 
and promptly to the complainant for the charges against the goods 


paid by the complainant. The respondent has failed to prove the 
amount of damages caused by the complainant’s failure to perform 
proper services. Reparation, therefore, should be awarded to the 
complainant and against the respondent in the sum of $790.44. 


ORDER 

IT IS ORDERED that the complainant * * * a corporation, 
trading at * * * be. and it hereby is, awarded reparation against 
the respondent, * * * of * * * in the sum of $790.44. 

IT IS FURTHER ORDERED that said respondent shall pay 
said sum, together with interest thereon, to the complainant, as 
reparation, within 30 days from the date of this order. 

IT IS FURTHER ORDERED that a copy hereof be served on 
the parties by registered mail or in person. 


(A. D. 900) 
PACA Doc. No. 3776.* Decided February 10, 1942. 


Reparation—Lack of Suitable Shipping Condition of Commodity— 
Lawful Rejection of Commodity 


Since it is established by the records of the Department that the deterioration 
of the tomatoes shown by the inspection certificates issued at Baltimore 
was abnormal and the tomatoes were, therefore, not in suitable shipping 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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condition when sold by complainant to one of the respondents, the latter 
was justified in rejecting the commodity, and since the record also shows 
that the tomatoes were not in suitable shipping condition when sold by 
the other respondent, the latter is, therefore, liable to the complainant 
for the loss sustained by it, and the complaint against the respondent who 
acted only as agent in negotiating these sales, is dismissed. 


Messrs. Blanksten & Lansing, of Chicago, Illinois, for complainant. Mr. John 
W. Willson, of Cotulla, Texas, for respondent. The other respondents 
pro se. Mr. Raymond L. Dillman, Examiner. 


Decision by Grover B. Hill, Assistant Secretary of Agriculture. 


PROCEEDINGS 

* * * a partnership consisting of * * * and * * * engaged in the 
produce business at * * * by formal complaint received in the Agri- 
cultural Marketing Service of the United States Department of Agri- 
culture on June 3, 1940, seeks an award of reparation in the sum 
of $1,357.24, under the provisions of the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 1940 ed. 499a) , against 
TRS GSS A OS Tok te Tae tee ee", Lie 
amount is alleged to have been sustained by the complainant on two 
carloads of tomatoes which were purchased by it through * * * 
from * * * for shipment from * * * to * * * and were sold and 
rediverted by it through * * * to * * *. Each of the respondents 
has filed an answer, has waived hearing, and has authorized the 
disposition of the proceeding upon the pleadings and exhibits with- 
out submission of additional evidence. 

The complaint sets forth that, on December 4, 1939, * * * pur- 
chased for the complainant from * * * a carload of U. S. No. 1 
tomatoes and a carload of U. S. No. 2 tomatoes, in cars PFE 30783 
and PFE 38191, respectively, paying $1,125 for one load and 
$812.50 for the other, or a total purchase price of $1,937.50, f.o.b. 
* * * On December 8, * * *, pursuant to the complainant’s au- 
thorization, sold the tomatoes to * * * for $1,962.50. The toma- 
toes, on arrival in * * * were rejected by * * * and were then sold 
at complainant’s direction for the account of anyone concerned, the 
sale resulting in a loss of $1,357.24. (Correct amount is $1,347.24.) 
The complainant contends that * * * and * * * falsely represented 
the grade of the tomatoes; that * * * have failed truly and cor- 
rectly to account promptly to the complainant for the proceeds 
of the sale to * * * in that they withheld from the complainant 
the check sent to them by * * * in payment for the tomatoes, and 
that * * * rejected the tomatoes without reasonable cause. 


Before buying the tomatoes for the complainant, * * * wired the 
complainant that * * *, one of the partners, had inspected the to- 
matoes, and that they “looked good.” * * * had the tomatoes 
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inspected by L. D. Ingle of the Texas State Department of Agri- 
culture, who issued Federal-State inspection certificates on Decem- 
ber 4, showing that the tomatoes in car PFE 30783 graded U. S. 
No. 1, and those in car PFE 38191 graded U. S. No. 2. At * * * 
the tomatoes were inspected by Federal inspector F. E. Kast on 
December 13, 1939. In the certificate which he issued for car PFE 
30783, he gives the quality, condition, and grade of the tomatoes 
as follows: 
“Quality: Generally smooth and clean, generally well shaped. Aver- 
age 4% puffy and scarred tomatoes. 
“Condition: Averaging approximately 65% mature green, 30% turning, 
5% ripe and firm. Eight to 20% averaging approximately 12% tomatoes 
showing shoulder scars or dark discolored sunken areas. Two percent 
Bacterial Soft Rot, various stages. 
“Grade: Now fails to grade U. S. No. 1 only account excessive per- 
centage showing shoulder scars or dark discolored sunken areas.” 


In his certificate for car PFE 38191, he states: 
“Quality: Generally smooth and clean. Averaging 4% grade defects 


consisting of growth cracks and badly misshapen tomatoes. 

“Condition: Averaging approximately 65% mature green, 30% turning, 
5% ripe and firm. Eight to 25% averaging approximately 15% serious 
damage from shoulder scars or dark discolored sunken areas, affecting 
% to % surface of tomatoes. Two percent Bacterial Soft Rot, various 
stages. 

“Grade: Now fails to grade U. S. No. 2 only account excessive shoulder 
scars and tomatoes showing dark, discolored sunken areas.” 


Upon rejection of the tomatoes by * * * the complainant sold them 
through * * *, of * * *. The return on car PFE 30783, after de- 
ducting freight and other charges, was $555.95, and on car PFE 
38191 $59.31, making the total net receipts $615.26. The com- 
plainant seeks an award of reparation for the difference between 
this sum and $1,962.50, the sale price to * * *, which is $1,347.24, 
(erroneously stated by the complainant as $1,357.24), 

* * * in their telegram to * * * dated December 8, 1939 (Friday), 
stated that they were “rediverting yourselves shipped Monday” these 
two cars. The invoice from * * * to * ** stated “out * * * 4th— 
diverted en route” and gave the terms of the sale as “cash f.o.b. 
loading point.” * * * issued a check for $1,962.50, which was on 
the f.o.b. shipping point basis. It is clear, therefore, that * * * 
fully understood that the cars were in transit when the transac- 
tion was effected and that they had bought the tomatoes f.o.b. ship- 
ping point. 

The term “f.o.b.” is defined in the regulations issued under the 
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Perishable Agricultural Commodities Act as meaning that the com- 
modity is to be placed free on board the cars at shipping point in 
suitable shipping condition. 7 CFR 46.29(i); 6 F. R. 3499 [Reg. 
8, Sec. 1, Paragraph 9]. The term “suitable shipping condition” 
in relation to direct shipments means that the commodity at the 
time of billing is in a condition which, when the shipment is handled 
under normal transportation service and conditions, will assure de- 
livery at the destination specified without abnormal deterioration 
(paragraph (j) of the cited regulation). With respect to recon- 
signed or rolling cars, the term “suitable shipping condition” 
means that the commodity, at the time of sale, shall meet the re- 
quirements of the definition of this term provided for application 
to direct shipments (paragraph (k) of the cited regulation). 

After arrival and inspection of the tomatoes at * * *, * * * tele- 
phoned the Department asking for an opinion as to whether tomatoes 
bought f.o.b., which arrived containing shoulder bruises and dis- 
colorations ranging from 8 to 25 percent, with an average of 15 
percent in one car, and 8 to 20 percent, with an average of 12 
percent in another car, should be considered as constituting good 
delivery. They were informed that tomatoes showing such a high 
percentage of the named defects could not be considered as hav- 


ing been in suitable shipping condition. After checking the rec- 
ords of the Fruit and Vegetable Division of the Agricultural Mar- 
keting Service of the Department to ascertain whether the deteriora- 
tion shown by the * * * inspection could be considered abnormal, 
the following telegram was sent to * * * by H. A. Spilman, of the 
Agricultural Marketing Service: 


“IT IS OUR OPINION THAT TOMATOES PURCHASED FOB AND CER- 
TIFIED AT DESTINATION AS CONTAINING SHOULDER BRUISES 
AND DISCOLORATIONS RANGING EIGHT TO TWENTY-FIVE AVER- 
AGE FIFTEEN PERCENT IN ONE EIGHT TO TWENTY AVERAGE 
TWELVE PERCENT IN OTHER ARE NOT PROPERLY CONSIDERED 
AS HAVING BEEN IN SUITABLE SHIPPING CONDITION.” 


Subsequently, a report of investigation was made and served upon 
each of the parties to this proceeding, pursuant to Paragraph 47.24 
of the Rules of Practice. 7 CFR 47.24; 6 F.R. 3508. No rebuttal 
evidence has been submitted by any of the parties. A standardiza- 
tion research was made by Associate Marketing Specialist W. W. 
Morrison, of the Fruit & Vegetable Division of the Agricultural 
Marketing Service of the Department. His report, a copy of which 
accompanied the report of investigation as Exhibit 2, is set forth 
below : 
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“This is a report on the examination of Federal Inspection Certificates 
to determine the percentages of various condition defects appearing in 
fresh tomato shipments on arrival at destination market. Each third 
certificate issued for the Western Perishable Association at New York 
City during the years 1938 and 1940 was analyzed. From the files of 
approximately 2,200 certificates issued in 1938 and approximately 1,130 
certificates issued in 1940, 730 1938 certificates and 377 1940 certificates 
were analyzed in compiling the following tabulation: 


Decay 
1938 1940 
Lots showing none Lots showing none 


= 5% or less._-. 66% s _ 5% or less.... 64% 
over 5% 8 over 5% 


Soft Ripe 
1938 1940 


Lots showing none Lots showing none 
5% or less---. 17% as - 5% or less... 22% 
over 5% a - over 5% 


Discolored Sunken Spots Occurring Generally on Shoulders 
1938 1940 
Lots showing none Lots showing none 


* 5% or less-_--- 2 ” 5% or less_--- 
” over 5% ie ” over 5% 


Note: During 1938, certificates issued prior to late October described 
this defect as “shoulder bruises,” while certificates issued from late Octo- 
ber to the end of that year and thereafter, noted this defect as here 
titled. The 1938 percentages above cover this defect as reported under 
both descriptions. 


Worm Injury 
1938 1940 


Lots showing none 98% Lots showing none 
- . 5% or less--_. 2% . o 5% or less_-_-- 
Virus Mottling 
1938 1940 


Lots showing none Lots showing none 
. - 5% or less.--- 
over 5% 


The research report shows that the deterioration in the tomatoes 
was abnormal. Therefore, the rejection of the tomatoes by * * * 
was not without reasonable cause and the complaint should, ac- 
cordingly, be dismissed as to them. Their check for $1,962.50, 
which is being held by the Department, should, therefore, be re- 
turned to them. 

* * * by selling the tomatoes f.o.b. shipping point under the 
regulation cited, represented that they were in suitable shipping 
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condition. Therefore, since the report of the investigation, as 
above set out, shows that the tomatoes were not in suitable ship- 
ping condition at shipping point, * * * failed to comply with 
their contract and are liable to the complainant for the loss sus- 
tained on the shipment. A. J. Conroy, Inc. v. Weyl-Zuckerman & 
Co., 39 F. Supp. 784. The Conroy decision affirmed an order of the 
Secretary of Agriculture and cited a number of similar decisions 
by the Secretary. 

The loss sustained by the complainant is the difference between 
the sale price to * * *, viz. $1,962.50 and the total net receipts of 
$615.26 on the resale of the tomatoes after they were rejected by 
** *. This difference is $1,347.24. An award of reparation should 
be made to the complainant for this sum. 

The complainant should be dismissed as to * * *, since it is 
admitted by the complainant that they acted only as agent in this 
matter. 


FINDINGS OF FACT 
1. The complainant, * * * is a partnership consisting o 
and * * * engaged in the produce business at * * *. 


£7e ee 


2. The respondent, * * *, is a partnership composed of * * * 


and is engaged in the produce business at * * *, under a license 
issued pursuant to the Perishable Agricultural Commodities Act, 
1930, as amended. 


3. The respondent, * * *, is a partnership composed of * * * 


is engaged in the produce business at * * * and is duly licensed 
under the act. 

4. The respondent, * * *, is a partnership composed of * * *: 
is engaged in the produce business at * * * and is duly licensed 
under the act. 

5. On December 4, 1939, * * *, purchased from * * *, through 
* * * as brokers, a carload of U. S. No. 1 tomatoes in car PFE 
30783, and a carload of U. S. No. 2 tomatoes in car PFE 38191, 
for $1,125 and $812.50, respectively, making the total purchase price 
$1,937.50. The transaction was cash f.o.b. * * *. 

6. On December 8. 1939, * * * acting for the complainant, sold 
the two carloads of tomatoes to * * *, of * * *, for $1,962.50, cash 
f.o.b. shipping point, and notified the purchaser at the time of 
the transaction that the cars were then in transit and were being 
rediverted to * * *. 

7. On arrival of the tomatoes in * * *, they were rejected by 
* * * and were subsequently resold in Baltimore at the direction 
of the complainant. 
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8. Official inspection of the tomatoes at shipping point showed 


that they met the contract requirements of U. S. No. 1 and U. S. 
No. 2. When inspected by a Federal inspector at * * * they failed 
to meet the grades U. S. No. 1 and U. S. No. 2 because of cer- 


9 


tain defects shown by the inspection certificates cited on page 3 







hereof. 

9. The investigation made by the Agricultural Marketing Serv- 
ice shows that the deterioration of the tomatoes was abnormal and 
that they were, therefore, not in suitable shipping condition when 

. sold by * * * to the complainant and that * * *, therefore, failed 
to comply with its contract. 
10. The resale of the tomatoes in * * * netted * * * $555.95 for 
one car and $59.31 for the other, making a total of $615.26. This 
amount deducted from the price of $1,962.50, which * * * agreed 
to pay for them, leaves $1,347.24, which is the loss sustained by 
the complainant as the result of the rejection of the tomatoes by 
* * * 
11. * * * issued to * * * their check for $1,962.50 but. after 
arrival of the tomatoes in * * * instructed * * * not to deliver 
the check. * * * forwarded the check te the Department along 
with other exhibits, and it is now on file with the record in this 
case. 

12. The complaint was filed in this proceeding within the time 
provided for the filing of complaints for reparation under the 
Perishable Agricultural Commodities Act, 1930, as amended. 



























CONCLUSIONS 

* * * were justified in rejecting the tomatoes, since it is estab- 
lished by the Department’s records that the deterioration shown 
bv the inspection certificates issued at * * * was abnormal and 
the tomatoes were, therefore. not in suitable shipping condition 
when sold by the complainant to * * *. The record also estab- 
lishes that the tomatoes were not in suitable shipping condition 
when sold by * * * and they are, therefore. liable to the complain- 
ant for the loss of $1,347.24 sustained by the complainant. Since 
* * * acted only as agent in negotiating these sales, the complaint 
should be dismissed as to them. 


ORDER 

IT IS ORDERED that the complainant. * * *, of * * *. be, and 
it hereby is. awarded reparation against the respondent, * * * of 
* * * in the sum of $1.347.24, with interest thereon at the rate of 
five percent per annum from December 9, 1939, until paid. 


IT IS FURTHER ORDERED that said respondent shall pay 
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said sum, together with interest thereon, to the complainant, as 
reparation, within thirty days from the date of this order. 

IT IS FURTHER ORDERED that the complaint be, and the 
same hereby is, dismissed as to respondents * * * and * * *. 

IT IS FURTHER ORDERED that * * * check in the sum of 
$1,962.50 be returned to them by the Agricultural Marketing Serv- 
ice. 

IT IS FURTHER ORDERED that a copy hereof shall be 


served on the parties, by registered mail or in person. 


(A. D. 901) 


PACA Doc. No. 4078.* Decided February 10, 1942. 
Dismissal—Breach of Contract 


Since the celery in question was not delivered to the respondent on the date 
agreed, and was not of the quality and condition contemplated by the 
parties, the complaint for reparation is dismissed. 


Complainant, pro se. Respondent, pro se. Mr. John C. Brooke, Examiner. 


Decision by Grover RB, Hill, Assistant Secretary of Agriculture. 


PROCEEDINGS 

The complainant. * * * of * * * by formal complaint received 
in the Agricultural Marketing Service, of the United States De- 
partment of Agriculture, on August 22, 1941, seeks an award of 
reparation under the provisions of the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 1940 ed. 499a). against 
the respondent, * * *, * * * for damages in the amount of $487.97, 
the amount due for a carload of celery purchased by the respond- 
ent from the complainant while the car was moving in interstate 
commerce from * * * to * * *, 

An investigation was made by the Agricultural Marketing Serv- 
ice, and a copy of the report of investigation was served on the par- 
ties on October 22. 1941, in accordance with the regulations (7 CFR 
47.24; 6 F. R. 3508). 

It appears from the complaint and the attached exhibits that on 
March 7, 1941, the respondent purchased, at $3.20 per crate delivered, 
a carload of celery which had been shipped February 28, 1941, from 
* * * and that upon arrival of the celery in car PFE 97945 at 
* * * it was accepted by the respondent, who has paid the com- 
plainant $703.43, leaving a balance due of $487.97. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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In an answer filed by the respondent, sworn to on November 
5, 1941, it is alleged that the celery was purchased to arrive in 
* * * on March 10, 1941, and that the complainant agreed that it 
would arrive in time for that day’s market; that on March 10 the 
celery had not arrived, and the complainant was directed to cancel 
the order, which he agreed to do, but in a telegram sent later dur- 
ing the day, he said that the celery would arrive on March 11; 
that it did not arrive until March 12, at which time the respondent 
did not want it; that when it arrived, the Government inspection 
showed that it contained 30 percent decay and 35 percent yellow 
blight; and that of account of the condition of the celery, it was 
thought that by selling it immediately, it would result in a much 
smaller loss to the complainant. 

A copy of the answer was served on the complainant on December 
1, 1941, who was afforded 20 days in which to file an opening state- 
ment of facts. No such statement has been filed. 

The destination federal inspection certificate reads, in part: 

“Stock that is free from decay is fresh and crisp; top leaves mostly 
green, some yellow; 35% of stalks show top leaves badly spotted with 
Late Blight. Ten to 55%, averaging approximately 30% decay, mostly 
Bacterial Soft Rot and Watery Soft Rot, all stages, mostly advanced 
and affecting few to many top leaves and many branches.” 

Since the celery was not delivered until two days after the time 
agreed upon, and was not of the quality and in the condition con- 
templated by the parties, the respondent, to prevent further loss to 
the complainant, after informing him of the delay and the condition 
of the celery, was justified in selling it promptly for the best price 
obtainable, and rendering the complainant a detailed account of 
the prices received and the expenses in connection with the sale. 
No commission was charged by the respondent for his services in 
handling. 


FINDINGS OF FACT 


1. The complainant, * * *, is an individual whose post office 


address is * * *, 


2. The respondent, * * *, is an individual whose post office 
address is * * * and, during all of the times mentioned in the 
complaint, was licensed under the Perishable Agricultural Com- 
modities Act, 1930, as amended. 

8. On March 7, 1941, the respondent purchased from the com- 
plainant a carload of celery, to be delivered in * * * on March 
10, 1941. The celery was not received by the respondent until 
March 12. It was not of the quality or in the condition contem- 


plated by the parties to the contract, in that it averaged approxi- 
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mately 30 percent decay and 35 percent of the stalks showed that 
the top leaves were badly spotted with “Late Blight.” 

4. The celery was shipped in interstate commerce from * * * 
to * * * 

5. The celery was sold by the respondent promptly for the best 
price obtainable, and the net amount of $703.43, without any com- 
mission charges, was remitted to the complainant. 

6. The transaction complained of occurred on or about March 
12, 1941, and the formal complaint was received on August 22, 
1941, which was within the nine months allowed in the act for the 
filing of a claim for reparation. 

CONCLUSIONS 
The celery was not delivered to the respondent on the date agreed, 


and was not of the quality and condition contemplated by the parties, 
and, therefore, the complaint should be dismissed. 


ORDER 
IT IS ORDERED that the complaint be, and the same hereby 
is, dismissed. 
IT IS FURTHER ORDERED that a copy hereof shall be served 
upon the parties by registered mail, or in person. 





INDEX-DIGEST OF AGRICULTURE DECISIONS 


MARCH 1946 
PACKERS AND STOCKYARDS ACT, 1921 


AUTHORITY TO STIPULATE AS TO ORDER 
Cease and desist 


CEASE AND DESIST 
Authority to Stipulate as to Order 
Although complainant is unauthorized to stipulate what or- 
der will issue, its purported stipulation is considered a 
recommendation of a cease and desist order, and such 
is issued in this proceeding s 


Making false entries in records 


Violation of Act 
Although neither party to this proceeding excepted to the 
examiner’s report not proposing findings of fact, such 
findings are necessary and are included in this order, and, 
upon the basis of these findings, the respondent, a 
livestock commission merchant, is ordered to cease and 
desist from his violations of the act, and, by consent of 
the parties, his registration is suspended for 30 days-- 


Respondent, in this disciplinary proceeding, is ordered to 
cease and desist from perpetrating violations of the act 
by using the funds received for customers, permitting its 
employees to deal in consigned livestock, selling consigned 
livestock to employees and unregistered dealers, and 
using initials in lieu of names of purchasers in reports 
to consignors 


Respondent’s permitting his employees to deal in consigned 
livestock, selling consigned livestock to employees, using 
initials in lieu of names of purchasers in reports to con- 
signors, and destruction of records without required 
consent, constituting violations of the act and regulations 
thereunder, it is ordered that respondent cease and desist 
from perpetrating such violations, but a recommended 
cease and desist order concerning sales to unregistered 
dealers is not issued as the allegations and the recom- 
mended findings and conclusions do not support it 


Respondent's permitting its employees to deal in consigned 
livestock, selling consigned livestock to its employees and 
to unregistered dealers, failing to report to consignors the 
names of purchasers of the livestock, its having a pecun- 
iary interest in the purchaser, and incorrectly charging 

“expense items in its records, constituting violations of 
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CEASE AND Desist—Continued 
Violation of Act—Continued 
the act, it is ordered that respondent cease and desist 
from perpetrating such violations._._........-......._-- 874 160 






Page 






169 






The respondent, a livestock commission merchant, is or- 
dered to cease and desist from committing violations of 
the act by failing to report the names of sellers to cus- 
tomers for whom it bought livestock on commission, 
failing to notify the seller and purchaser when it acts 
as agent of both, permitting an employee to purchase 
consigned livestock, and charging its customers higher 

prices than it paid out for them.......-...2...2.....-2 







167 








177 





CONFUSION IN RECORD 
Dismissal of application for rate increase because of-_._.--_- 











DISMISSAL 
Application for Rate Increase 
Because of confusion in the record as to the status of 
respondents’ application for a rate increase, the applica- 
tion is dismissed without prejudice___.._._.___._._________- 











Failure to Prove Violation of Act 
Since the complainant failed to prove that the respondent 
violated the act, the reparation complaint is dismissed__ 










Failure to Show Lack of Reasonable Stockyard Services 

Complaint for reparation alleging respondent sold certain 
cattle for complainant on a commission basis at certain 
prices to an order buyer and that the animals were re- 
sold for the order buyer by respondent at substantially 
higher prices, and claiming the difference in the price 
which was paid and the price obtained at the second sale 
as reparation, dismissed, on the ground that there is no 
evidence of any unfair trade practices on the part of 
respondent, and because complainant has not shown that 
respondent as a market agency has failed to furnish 
reasonable and nondiscriminatory service to complainant-_ 






149 














Complaint seeking reparation in certain amount of, money 
alleged to be the shortage in the proceeds received from 
the sale of one prime “holstein-shorthorn” calf by re- 
spondent for the account of complainant, dismissed, on 
the ground that complainant failed to show that re- 
spondent did not render reasonable stockyard services, 
and because complainant failed to sustain the burden of 

proof as to the alleged shortage in proceeds-_-..-..-~---- 
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No. 
EVIDENCE 
Burden of Proof as to— 
Bennet os oa oe ane eewacaeaweeaaea 871 


EXAMINER'S REPORT : 
Recommendation of, to issue cease and desist order not followed 
because not supported by findings and conclusions 873 


FINDINGS OF Fact 
Essentiality of 


Selling livestock at markup of purchase price 


INTERSTATE COMMERCE 
Particular transactions need not be proved to be of inter- 
state character where licensee is within purview of act 869 


LICENSES 
Revocation of, when unnecessary.........-..-..<-2...-...066-0- 880 


Suspension of 
The license of respondent, a live poultry dealer, is suspended 
for 15 days, for recording false prices and keeping false 
records, and respondent is ordered to cease and desist 
from making false entries in his records, and to keep cor- 
rect records disclosing all transactions involved in his 
business 


Where respondent admitted making false entries in its books 
and failing to keep books, records and memoranda dis- 
closing all transactions involved in its business and 
agreed to accept a suspension of its license, the respond- 
ent’s license is suspended for a period of 15 days, and 
respondent is ordered to cease and desist from failing 
to maintain proper and adequate records and making false 
entries 


Where respondent wilfully made false entries in its books 
and records covering the sale of live poultry, its license 
is suspended for a period of 20 days, and respondent is 
ordered to cease and desist from making false entries 
in its books and records 


ORDER OF ABEYANCE 
Rate inquiry 


ORDER OF MODIFICATION 
Reduction of rates and charges 


PRINCIPAL AND AGENT 
het et-aeent- as abt Cf WRUIIDE . noosa cicccnnscosscccas - 869 


Page 
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RATE INCREASES 
Application for, dismissed, because of confusion in record_-_- 883 184 


Application for, granted 


RATE INQUIRY 

Order of Abeyance of 
The order herein holds in abeyance an inquiry into respond- 
ents’ rates and charges conditioned upon respondents’ 
filing a schedule making an over-all reduction in their 
present rates and charges and upon their submitting 
quarterly reports giving detailed information relative to 
their income and expenses and volume of livestock han- 

dled by species 


RATES AND CHARGES 
Reduction of 

Since an analysis of the prescribed rates and charges made 
by respondent, an operator of a stockyard, demonstrates 
that after adjusting the operating expenses, the respond- 
ent earned, before payment of Federal and State income 
taxes, approximately 17.8 percent on the rate basis, it is 
concluded that the rates and charges for services pre- 
seribed in the order of modification of November 27, 1942, 
are unreasonable and should be reduced in accordance 
with the tariff prescribed in this order 


Temporary Rate Increases 
Temporary increases in prescribed rates, requested by the 
operator of a stockyard, recommended by the Office of 
Marketing Services, and not opposed by the Office of 
Price Administration, granted 


REASONABLE STOCKYARD SERVICES 
Dismissal of reparation complaint for failure to show lack 
881:179; 882 


REGISTRATION 
Suspension of 

Since respondent, while registered as a market agency but 
not as a dealer, violated the act by acting as a dealer, 
falsely reporting to consignors, and making false record 
entries, and violated a prior cease and desist order, his 
registration is suspended for 30 days, and respondent is 
ordered to cease and desist from thus violating the act, 
and is ordered to keep records as fully and correctly dis- 
close all transactions involved in his business 


Suspension of, when unnecessary 


SUSPENSION OF REGISTRATION 
Consent order 
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UNFAIR, DECEPTIVE AND UNREASONABLE PRACTICE 


Recording and issuing statements showing untrue prices as 
constituting 


VIOLATION OF ACT 


Charging compensation for stockyard services different from 
rates classified in tariff 


Charging customers higher prices than respondent paid out 
for them 


Destroying records without required consent 
Destruction of records 
Engaging in business as dealer while not registered as such-- 


Failure to identify seller and to explain charges assessed_--- 


Failing to notify sellers and customers when respondent acts 
as agent of both 


Failing to report names of sellers to customers by livestock 
commission merchant 


Failing incorrect annual reports....................... Sees area 
Improperly reporting to customers____---_-___-_ 870:151; 873:159 


Keeping inaccurate records 


Making false entries in records______._--_~_ ~ 869:148; 875:164; 
Permitting employee to purchase consigned livestock__------ 
Rendering false or misleading accounts of purchase and sale_- 
Sales to employees______--______-_-_- Sis ne 870:151; 873:159; 
Sales to unregistered dealer sis hid 870:151; 


Use of customers’ funds 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


CARRIER 
Responsibility for carrier's mistake in reporting freight rates_. 891 


CHOSE IN ACTION 
Equitable assignment 
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COMMISSION SALES 
Proof of Claim for Services Rendered 

It is the duty of a commission merchant to inform the prin- 
cipal of all facts and circumstances relating to a consign- 
ment which make it necessary for the principal to take 
steps to protect his interests, and, since in this case, the 
complainant has breached this duty, it is held that the 
latter has not proved his claim for services rendered, but 
is entitled to recover the actual expenses paid by him 
Gis Cite: WIIRIROIES: 5. os oe eo a re ee 
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187 







169 





CONTRACTS 
Assumption of payment of freight rates.__-..-.---------_----- 






187 





COUNTERCLAIM 


159 ND OE a a iia tos i gc led accent ani niaegea wee 










CUSTOM AND USAGE 
Not Allowed to Subvert Rule of Law 

Alleged customs in trade not to examine all of lot purchased, 
and that out-of-town buyers purchasing in New York are 
usually permitted to notify the seller of defects and re- 
turn the same if confirmed by Government inspection held 
not supported by convincing evidence; nor will custom 
or usage be allowed to subvert an established rule of law_- 


175 






187 







169 







169 





DAMAGES 
Breach of Warranty 

Where complainant claimed damages both because of a 
shrinkage in weight and a breach of warranty due to 
excessive decay, damages are allowed for the contract 
value of the difference between the total invoice weight 
less the allowable shrinkage as per contract and the 
weight of the usable portion of the shipment ___-.----- 


187 





162 






162 






175 













169 
Failure to Prove Counterclaim for 

175 Since there is no evidence to show with any degree of cer- 
tainty the amount which could be obtained for the goods 
162 on the particular market, or on whatever market to 
1¢3 which diversion may have been possible, it is held, the 
mt respondent’s counterclaim for damages alleged to have 
151 been caused by complainant’s breach is not sustained _- 







Measure of, for failure to deliver commodity---—-.--.--- estes 





DISMISSAL 
Assumption of Payment of Freight Rates 

Where complainant at the time of purchase paid to re- 

spondent the agreed price of the oranges and a separate 

amount for the contemplated freight to destination, but 

the amount was insufficient due to the erroneous informa- 

tion furnished by the carrier and complainant was com- 







214 







211 
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DisMissaL—Continued 
Assumption of Payment of Freight Rates—Continued 

pelled to pay the carrier an additional sum, for which 
amount the respondent refused to reimburse him, it is 
held that complainant by his contract had assumed the 
burden of paying the costs of transportation regardless 
of any mistake made by the carrier, and the complaint 
should be dismissed 


Breach of Contract 
Since the celery in question was not delivered to the re- 
spondent on the date agreed, and was not of the quality 
and condition contemplated by the parties, the complaint 
for reparation is dismissed 901 


Settlement Between Parties 
Since the attorney for complainant advised by letter that 
the matters at issue involved in this proceeding have 
been settled, accordingly, this proceeding is dismissed -_-- 


Since the parties to this proceeding have satisfactorily set- 
tled the claim involving reparation, the proceeding is 
dismissed 885 


EQUITABLE ASSIGNMENT E 
Chose in action 890 


Intention to Part with Title and Dominion over Goods 

Although complainant is not the seller, it may recover the 
purchase price where the seller refused to refund advance 
payment received and notified complainant to take its 
own steps to collect from the buyer, since acts or words 
showing an intention to part with the title and dominion 
are sufficient to constitute an assignment in equity of a 
chose in action 


EVIDENCE 
Admissibility of unsigned depositions under revised rules of 
practice under act 


Alleged custom not supported by_----- ----------- scpimdea wea aac 


Best Evidence 
Positive corroborated evidence will prevail over vague and 


indefinite oral evidence 
Claim of warranty not sustained 


Facts showing— 
oral agreement called for sales to be made at prices f.o.b. 


Belle Glade, Florida 
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Evivence—Continued 
Failure to prove claim for services rendered 


Failure to Show Complaint was Made Within Reasonable Time 
Where the evidence introduced by complainant indicates that 
purchaser did not complain of the quality of the ship- 
ment until 6 days after its arrival, and the purchaser al- 
leged that it made complaint 2 days after arrival, but 
the undisputed evidence shows that the inspection was 
made 6 days after the arrival, held, the complaint was 

not made within a reasonable time 


Inspection of commodity 
Insufficient proof of loss 


FREIGHT RATES 
Assumption of payment of 


INTERSTATE COMMERCE 
Sales of beans to local cannery held constituting transactions 


INSPECTION OF COMMODITY 
Evidence 

Where the elapsed time between the arrival of a car of 
watermelons and its unloading was not unreasonably 
long, 2 or 3 days after the arrival of the cars, an inspec- 
tion at completion of unloading is evidence of the condi- 
tion of the melons on arrival and controls in the absence 
of evidence to the contrary, but where at least 6 days 
elapsed between the arrival and the unloading of the 
commodity and there was evidence that the condition on 
arrival was substantially different than the condition on 
completion of unloading, an inspection certificate showing 
condition at the time of unloading is held not to be 
controlling 


JURISDICTION OF SECRETARY 
Posting of Bond by Foreign Claimants 
Where respondent questioned the jurisdiction of the Secre- 
tary of Agriculture on the ground that the act requires 
foreign claimants to post a bond, but the Secretary may 
waive the bond requirement in respect to complainants 
who are residents of countries which allow the filing of 
complaints by citizens of this country without a bond, 
and such practice of reciprocity exists between the 
United States and Canada, it is held that the Secretary 
has jurisdiction in this matter 


LOADING OF COMMODITY 
Reasonableness of time between arrival and-_---- 
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Page 
NOMINAL DAMAGES 
Insufficient proof of loss 192 


OFFICE OF PRICE ADMINISTRATION 
Award of reparation for brokerage fee as not violative of 
maximum price regulations of 


PAYMENT 
Meaning of words, ‘‘usual terms” of 


Time of shipment 


POSTING OF BOND 
Jurisdiction of Secretary to waive bond by foreign claimants_- 


PRINCIPAL AND AGENT 
Act of agent as act of principal 


Acts of selling agent granting refunds to buyers held in ex- 
cess of authority 


Duty of broker to report facts to principal 


RATIFICATION 
Failure to promptly object to delay in shipment as constitut- 
ing ratification of change of date of shipment 


RECONSIDERATION 
Dismissal of petition for 
Petition for rehearing, reargument, and reconsideration dis- 
missed as all the matters of law and fact relied upon by 
the petitioner have been considered upon dismissal of the 
original order which shall become effective 30 days after 
the date hereof 


Respondent’s petition for reconsideration or rehearing dis- 
missed on the ground that all questions of law and fact 
relied by the petitioner were considered upon issuing 
of the original order which is hereby reinstated, and the 
prior stay order is vacated 


REPARATION 
Breach of Warranty 
Where respondent warranted watermelons sold to complain- 
ant to be of a certain quality, and complainant accepted 
and paid for them, complainant is entitled to an award of 
reparation for a breach of such warranty, since respond- 
ent’s failure to deliver the commodity in accordance with 
the terms of the contract was without reasonable cause_-_ 
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REPARATION—Continued 
Brokerage Fee 
Failure of purvhaser of potatoes to pay buying broker a 
commission in accordance with contract entitles the 
broker to an award of reparation for amount due him, 
such payment having been held by Office of Price Ad- 
ministration not to be a violative of its maximum price 
regulations 


Failure to Account 


Where complainant delivered carloads of bulk beans to re- 
spondent for sale as complainant’s agent and claimed that 
it was agreed that the sales were to be made locally, and 
that respondent has failed to account in full for sales made 
by it in that manner, but respondent contended that it 
was agreed that sales would be negotiated for com- 
plainant on the basis of sound arrival of the beans at 
interstate designations, and in its counterclaim seeks 
recovery of amounts paid to buyers as allowances or 
price reductions due to failure of the beans to arrive at 
destination in good condition, it is held: (1) the oral 
agreement called for sales to be made at prices f.o.b. 
Belle Glade, Florida; (2) respondent’s compensation was 
5 and 10 cents per 30-pound hamper depending on 
whether the sales price was $2 or more, or less than $2 
per hamper; (3) the granting of refunds by respondent 
to buyers was in excess of respondent’s authority; (4) 
since the beans sold to local canners were processed for 
sale outside the State of Florida, such sales constituted 
transactions in interstate commerce; (5) reparation is 
awarded complainant on the basis of the sales f.o.b. Belle 
Glade, less commissions earned by respondent; and 
(6) respondent's counterclaim is dismissed 


Failure to Deliver 

Where respondent sold apples to complainant, f.o.b., to be 
shipped at the latter’s request, “usual terms” of payment 
to apply, and respondent failed to ship when requested 
because complainant refused to pay the purchase’ price 
prior to shipment, it is held that under the contract 
complainant did not have to pay for the apples prior to a 
request for shipment, respondent’s failure to deliver on re- 
quest was in violation of the act, and reparation should 
be awarded to complainant for the difference between the 
contract price and the market value at the shipping 
point on the day shipment was requested and refused_-_-._ 897 227 
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REPARATION—Continued 
Failure to Pay Balance for Consignment Shipment 

Positive evidence of complainant as to amount respond- 
ent realized from sale of tomatoes furnished on consign- 
ment, based on figures entered on sales tickets by respond- 
ent at time of consignment, which figures were corrobo- 
rated by two letters written by respondent approximately 
30 days after the consignment, it is held, will prevail over 
vague and indefinite oral evidence of respondent given at 
hearing 16 months later in which he claimed his records 
were lost, but he did not owe complainant as much as con- 
tended, especially where respondent admitted he did not 
recall quantity of tomatoes sold or amounts realized 
therefrom, or amount he admitted owing complainant, 
and, therefore, complainant is entitled to reparation 
for the balance of the sales price 


Failure to Pay Purchase Price 

Where evidence supports complainant’s position that the 
sale was of peppers then available at its place of business, 
and was made on the basis of an inspection by respond- 
ent’s agent, and no express warranties were made, it is 
held that no warranty can be implied as the agent had 
an opportunity to thoroughly inspect the commodity and 
reparation should be awarded to complainant for the pur- 
chase price which respondent failed to pay 


Where respondent directed complainant to ship a carload of 
cucumbers and peppers to respondent and the latter in- 
spected the load and wired complainant of the late arrival, 
and the bad condition of the shipment, and that he was 
repacking and selling the produce for complainant’s 
account, and tendered the net proceeds to complainant 
who refused to accept them, it is held: (1) if the con- 
tract called for shipment on June 22, respondent’s fail- 
ure to promptly object constituted ratification of the 
change of the date of shipment; (2) the respondent’s 
claim of breach of warranty is not established as the evi- 
dence as to whether the shipment travelled under normal 
transportation is conflicting; (3) respondent’s objection 
to unsigned deposition is not sustained under the re- 
vised rules of practice which do not require a deposition 
witness to sign the deposition; (4) respondent’s counter- 
claim for breach of warranty is dismissed; and (5) 
reparation is awarded complainant for amount of the 
purchase price 


Where the agent of the purchaser accepted a shipment of 
carrots after inspection or opportunity for inspection, the 
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Failure to Pay Purchase Price—Continued 
purchaser is liable for the purchase price, since the 
principal is bound by the act of the agent, although the 
commodity did not meet the specifications upon ar- 
rival at destination 


Lack of Suitable Shipping Condition 

Since it is established by the records of the Department that 
the deterioration of the tomatoes shown by the inspec- 
tion certificates issued at Baltimore was abnormal and 
the tomatoes were, therefore, not in suitable shipping 
condition when sold by complainant to one of the re- 
spondents, the latter was justified in rejecting the com- 
modity, and since the record also shows that the tomatoes 
were not in suitable shipping condition when sold by 
the other respondent, the latter is, therefore, liable to 
the complainant for the loss sustained by it, and the 
complaint against the respondent who acted only as 
agent in negotiating these sales, is dismissed 


Negligence of Broker 

Where complainant purchased 10 carloads of fresh prunes 
from respondent—seller, through respondent—broker and 
the latter neglected to include in the confirmation sent 
to complainant a provision contained in the seller’s con- 
firmation stipulating that in the event of the seller’s in- 
ability to obtain the prunes from growers, with which the 
seller had contracts, the seller would be absolved from 
making delivery of all the carloads, and only 4 carloads 
were furnished, it is held that the broker failed to 
discharge its duty, as agent, but since there was insuffi- 
cient proof of the loss allegedly sustained by complainant, 
the latter is entitled to nominal damages only, and the 
complaint against the seller is dismissed 


REPARATION FOR— 
Breach of warranty 


Brokerage fee __--------- 
Failure to account 
Failure to deliver —- 


Failure to pay— 
balance of purchase price —_------ 


expenses on shipments 
purchase price -_---------- tease 


Negligence of broker 
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RULES OF PRACTICE 
Revision of, relating to unsigned depositions 


STAY ORDER 
MOMEURRIIE. Sis a eee eee se se oat Dace Sit AA dane tee 


SUITABLE SHIPPING CONDIFION 
Lack of, as justifying rejection of shipment 


Warranty of, in f.o.b. sale, when can be invoked 


TIME OF SHIPMENT 
PAO fol eon bees Tus 5 ete ees Sas et eee ue tosceseuee 


“USUAL TERMS” OF PAYMENT 
Meaning of words 


VIOLATION OF AcT 
Failure to account __ 


Failure to deliver 
Failure to deliver in accordance with contract-_..--...------ 


Failure to pay— 
RetaGe at mnie NING: = =. is a oe Soeaw anes 


894 
brokerage fee 

expenses on shipments __-_--__- 

purchase price ................ 


Negligence of broker 


WAIVER 
Authority of Secretary to waive posting of bond by foreign 


claimants 








